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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7746) 


In re PENNSYLVANIA CO-OPERATIVE POTATO GROWERS, INC., AND 
OWEN L. BARKLEY. CEA Docket No. 103. Decided May 23, 
1962. 


Customers’ Funds—Suspension of Registration—Denial 
of Trading Privileges—Consent Order 


The registration of Pennsylvania Co-operative Potato Growers, Inc., as a 
futures commission merchant is suspended for 90 days. All contract 
markets are ordered to refuse all trading privileges to both respondents 
for specified periods. 


Mr. Donald A. Campbell, for complainant. Mr. David Putney, of Harris- 
burg, Pennsylvania, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is an administrative proceeding, under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), instituted by a complaint 
and notice of hearing issued under § 6(b) of the Act (7 U.S.C. 
§ 9) on September 138, 1961. 

The complaint charges that the respondent Pennsylvania 
Co-operative Potato Growers, Inc., is a futures commission 
merchant which carried accounts of customers who traded 
in commodity futures on contract markets and that the acts and 
transactions involved in the case were initiated and carried out 
by or under the direction of the respondent Owen L. Barkley in 
his capacity as general manager of the corporation. 

It is alleged in the complaint that during the period October 
14 through November 14, 1960, the respondent Barkley caused 
the making of purchases and sales of egg futures on the Chicago 
Mercantile Exchange for his own use and benefit and placed such 
trades in the customers’ omnibus account of the respondent cor- 
poration carried with E. F. Hutton & Company, another futures 
commission merchant, thereby commingling his personal posi- 
tions and financial results with those of customers. It is also 
alleged that in connection with such purchases and sales of egg 
futures, the respondents failed to keep adequate records. 
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The complaint charges that during the period November 2 
through November 23, 1960, the respondent corporation’s records 
showed that it had an excess of funds belonging to customers 
in a segregated account whereas, as a result of losses incurred 
by the respondent Barkley in connection with the egg futures 
referred to in the preceding paragraph and the commingling of 
such transactions with customers’ transactions, the total amount 
of segregated funds belonging to customers was insufficient in 
amounts ranging from approximately $2,174 to approximately 
$13,684. 

The complaint charges that during the period February 1 
through April 24, 1961, the respondent Barkley caused the mak- 
ing of transactions in commodity futures for the account of the 
respondent corporation and placed such transactions in the cus- 
tomers’ omnibus account of the respondent corporation with E. 
F. Hutton & Company, thereby commingling the respondent cor- 
poration’s open contract positions and financial results with those 
of its customers, and that the respondents failed to prepare and 
keep a record showing the account for which the said transac- 
tions were executed, and the date, price, quantity, market, com- 
modity, and future. 

It is alleged in the complaint that from February 27, 1961, 
through March 28, 1961, the segregation record of the respondent 
corporation showed an excess of funds belonging to customers in 
segregation whereas, as a result of the losses of the respondent 
corporation incurred in connection with the transactions for the 
corporation referred to in the preceding paragraph, the respond- 
ent corporation had insufficient funds of customers in segrega- 
tion in amounts ranging from approximately $32 up to approxim- 
ately $16,000. 

It is alleged that by reason of the acts and omissions described 
above, the respondent Barkley and the respondent corporation 
“failed to treat and deal with customers’ funds as belonging to 
such customers, failed to segregate and account separately for 
such funds, commingled such funds with funds of the respond- 
ent corporation, used such funds to margin and guarantee the 
trades and secure and extend the credit of persons other than 
those for whom the same were held, and failed to prepare and 
maintain a true and accurate computation and record as a basis 
for such segregation and accounting, in knowing and wilful vio- 
lation of section 4d(2) of the Commodity Exchange Act (7 
U.S.C. 6d(2)) and sections 1.20, 1.21, 1.22, and 1.32 of the regu- 
lations (17 CFR 1.20, 1.21, 1.22, 1.82).” The complaint also 
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alleges that by reason of the acts and omissions described above, 
the respondent Barkley and the respondent corporation “failed 
to keep the books and records pertaining to futures transactions 
in the form and manner required by the Secretary of Agricul- 
ture, in knowing and wilful violation of section 4g of the Com- 
modity Exchange Act (7 U.S.C. § 6g), and section 1.35 of the 
regulations (17 CFR 1.35).” 

The complaint charges in paragraph IX that between March 1 
and March 6, 1961, the respondent Barkley caused the making 
of purchases of potato futures for the account of the respondent 
corporation, and placed such purchases in the customers’ omni- 
bus account of the respondent corporation with E. F. Hutton & 
Company. It is alleged that after the contracts resulting from 
such purchases showed a loss, the respondent Barkley informed 
representatives of the estate of one Hugh McPherson, deceased 
president of Maple Lawn Farms, Inc., which corporation had a 
commodity futures trading account with the respondent corpora- 
tion, that the said purchases had been ordered by the said Hugh 
McPherson, and that the representatives of the estate then or- 
dered the aforesaid contracts to be sold. It is alleged that the net 
loss resulting from such potato futures was charged to the Maple 
Lawn Farms, Inc., account and that the respondent Barkley de- 
stroyed certain records pertaining to such account, altered other 
records of the respondent corporation, and made entries in the 
Maple Lawn Farms, Inc., account which purported to show that 
the said purchases had been made for the Maple Lawn Farms, 
Inc., account. The complaint charges that by reason of the acts 
and omissions described in paragraph IX of the complaint, the 
respondent Barkley and the respondent corporation, “‘in connec- 
tion with an order to make and the making of futures contracts 
on behalf of a customer, cheated or defrauded or attempted to 
cheat or defraud such customer, made a false report to such cus- 
tomer, entered a false record for such customer with respect to 
such transaction, and deceived or attempted to deceive such cus- 
tomer with respect to the execution of such contract, in knowing 
and wilful violation of section 4b of the Commodity Exchange 
Act (7 U.S.C. § 6b).” 

No hearing has been held with respect to this proceeding. On 
May 16, 1962, the respondents filed a stipulation and waiver 
under § 0.4(b) of the rules of practice (17 CFR §0.4(b)) in 
which they admit the facts hereinafter set forth, waive hearing 
on the charges, and consent to the entry of the order contained 
herein. 
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FINDINGS OF FACT 


1. The respondent Pennsylvania Co-operative Potato Growers, 
Inc., is a Pennsylvania corporation with its principal office and 
place of business at 5235 North Front Street, Harrisburg, Penn- 
sylvania. The said corporation was at all times material to this 
complaint registered as a futures commission merchant under 
the Commodity Exchange Act. At all such times up to about 
May 7, 1961, the said corporation had membership privileges on 
the New York Mercantile Exchange. 

2. The New York Mercantile Exchange, the Chicago Mercan- 
tile Exchange, and the Chicago Board of Trade are now and were 
at all times material to this complaint duly designated contract 
markets under the Commodity Exchange Act. 

3. The respondent Owen L. Barkley, an individual whose ad- 
dress is 5235 North Front Street, Harrisburg, Pennsylvania, is 
now and was at all times material to this complaint the general 
manager of the respondent Pennsylvania Co-operative Potato 
Growers, Inc. At all times material to this complaint the respond- 
ent Owen L. Barkley was a member of the New York Mercantile 
Exchange. The acts and transactions hereinafter described were 
initiated and carried out by or under the direction of the re- 
spondent Owen L. Barkley in his capacity as general manager 
of the respondent corporation and such acts and transactions 
were at all times subject to his control and management. 

4. At the times hereinafter stated, the respondent Pennsyl- 
vania Co-operative Potato Growers, Inc., in the regular course 
of its business, carried accounts of customers who traded in com- 
modity futures on contract markets subject to the provisions of 
the Commodity Exchange Act and regulations. In connection 
therewith, the said respondent had to its credit with a bank or 
other depository sums of money in varying amounts, held in seg- 
regated accounts, representing deposits of margin by and trading 
profits accruing to such customers. During the same periods, the 
respondent Owen L. Barkley traded in commodity futures for his 
personal use and benefit or for the house account of the respond- 
ent corporation, as hereinafter more particularly described. 

5. Between October 14 and November 14, 1960, both inclu- 
sive, the respondent Owen L. Barkley caused the making of 
purchases and sales of egg futures on the Chicago Mercantile 
Exchange for his own use and benefit and placed such trades 
in the customers’ omnibus account of the respondent corpora- 
tion carried with E. F. Hutton & Company, another registered 
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futures commission merchant, by reason of which the open con- 
tract positions and financial results of such trades were com- 
mingled with the open contract positions and financial results 
of the transactions of the customers of the respondent corpora- 
tion. In connection with the aforesaid purchases and sales for 
the use and benefit of the respondent Owen L. Barkley, the 
respondents failed to prepare and keep, or cause the prepara- 
tion and keeping of, a record showing the account for which 
the said transactions were executed, and the date, price, quan- 
tity, market, commodity, and future. 


6. During the period between November 2 and November 
23, 1960, the segregation record of the respondent corporation 
showed an excess of funds in segregation ranging from ap- 
proximately $129 to approximately $7,000, that is, such segre- 
gation record indicated that the total amount of customers’ 
funds in segregation exceeded, by the aforesaid sums, the 
amount of money necessary to pay all credits and equities due 
to such customers. In truth and in fact, as the result of losses 
incurred by the respondent Owen L. Barkley in connection with 
the transactions in egg futures executed for his own use and 
benefit and the commingling of such transactions with those 
of the respondent corporation’s customers, as described in the 
paragraph numbered five hereof, the said corporation was un- 
dersegregated on fifteen business days between November 2 
and November 23, 1960, in amounts ranging from approxi- 
mately $2,174 to approximately $13,684, that is, the total amount 
of segregated funds was insufficient, by the aforesaid sums, to 
pay all credits and equities due to such customers. 


7. During the period February 1 through April 24, 1961, 
the respondent Owen L, Barkley caused the making of trans- 
actions in commodity futures on the New York Mercantile 
Exchange and the Chicago Board of Trade for the account 
of the respondent corporation and placed such transactions in 
the customers’ omnibus account of the said corporation with 
the aforesaid E. F. Hutton & Company, by reason of which 
the open contract positions and financial results of such trans- 
actions were commingled with the open contract positions 
and financial results of the transactions of the customers’ 
of the respondent corporation. In connection with the afore- 
said transactions for the account of the respondent corpora- 
tion, the respondents failed to prepare and keep, or cause the 
preparation and keeping of, a record showing the account for 
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which the said transactions were executed, and the date, price, 
quantity, market, commodity, and future. 


8. From February 27, 1961, through March 28, 1961, the 
segregation record of the respondent corporation showed an 
excess of funds in segregation ranging from approximately 
$296 to approximately $5,400, whereas, in truth and in fact, 
by reason of losses incurred in connection with the transac- 
tions described in the paragraph numbered seven hereof and 
the commingling thereof with those of the respondent corpora- 
tion’s customers, the said corporation was undersegregated on 
sixteen business days within the said period in amounts ranging 
from approximately $32 up to approximately $16,000. 


CONCLUSIONS 


It is provided in §4d of the Commodity Exchange Act as 
follows (7 U.S.C. § 6d): 


It shall be unlawful for any person to engage as futures 
commission merchant in soliciting orders or accepting 
orders for the purchase or sale of any commodity for future 
delivery, or involving any contracts of sale of any com- 
modity for future delivery, on or subject to the rules of 
any contract market unless— 


* * * * 


(2) such person shall, whether a member or nonmember 
of a contract market, treat and deal with all money, 
securities, and property received by such person to margin, 
guarantee, or secure the trades or contracts of any customer 
of such person, or accruing to such customer as the result 
of such trades or contracts, as belonging to such customer. 
Such money, securities, and property shall be separately ac- 
counted for and shall not be commingled with the funds of 
such commission merchant or be used to margin or guar- 
antee the trades or contracts, or to secure or extend the 
credit, of any customer or person other than the one for whom 
the same are held: Provided, however, That such money, se- 
curities, and property of the customers of such futures com- 
mission merchant may, for convenience, be commingled and 
deposited in the same account or accounts with any bank or 
trust company or with the clearing house organization of such 
contract market, and that such share thereof as in the nor- 
mal course of business shall be necessary to margin, guar- 


~~ 
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tee, secure, transfer, adjust, or settle the contracts or 
trades of such customers, or resulting market positions, with 
the clearing-house organization of such contract market or 
with any member of such contract market, may be with- 
drawn and applied to such purposes, including the payment 
of commissions, brokerage, interest, taxes, storage, and other 
charges, lawfully accruing in connection with such contracts 
and trade * * *, 


The regulations issued by the Secretary contain specific pro- 
visions with respect to the segregation of and accounting for 
customers’ funds (17 CFR §1.20), the care of money and 
equities accruing to customers (17 CFR §1.21), the use of 
money, securities, or property of customers (17 CFR § 1.22), 
and the compilation and record to be kept relating to the segre- 
gated account (17 CFR § 1.32). 

The facts described in Findings of Fact one through eight 
hereof demonstrate that the respondents violated § 4d(2) of the 
Commodity Exchange Act and the regulations referred to in the 
preceding paragraph (17 CFR §§1.20, 1.21, 1.22, 1.32). It is 
provided in § 6(b) of the Commodity Exchange Act that if any 
person violates any of the provisions of the Act or any of the 
rules and regulations made pursuant to its requirements, the 
Secretary “may require all contract markets to refuse such per- 
son all trading privileges thereon for such period as may be 
specified in the order, and, if such person is registered as futures 
commission merchant * * * may suspend, for a period not to 
exceed six months, or revoke, the registration of such person” 
(7 U.S.C. § 9). 

In addition, section 4g of the Commodity Exchange Act pro- 
vides that if any person registered as a futures commission 
merchant “shall fail or refuse to keep the books and records 
pertaining to * * * [futures transactions of such person, or the 
transactions of the customers thereof] in the form and manner 
required by the Secretary of Agriculture, * * * the registration 
of such person may be suspended or revoked after notice and 
hearing * * *” (7 U.S.C. § 6g). Section 1.35 of the Secretary’s 
regulations (17 CFR § 1.35) requires each futures commission 
merchant and each member of a contract market to keep “full, 
complete, and systematic records of all commodity futures trans- 
actions and cash commodity transactions, made by or through 
him, on or subject to the rules of a board of trade.” The facts 
described in Findings of Fact five and seven hereof demonstrate 
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that the respondents failed to keep the books and records per- 
taining to futures transactions in the form and manner required 
by the Secretary, and that they violated § 4g of the Act (7 U.S.C. 
§ 6g) and § 1.35 of the regulations (17 CFR § 1.35). 


With respect to the allegations in paragraph IX of the com- 
plaint, relating to the Maple Lawn Farms, Inc., account, the re- 
spondents admit that during the relevant period the respondent 
Pennsylvania Co-operative Potato Growers, Inc., was registered 
as a futures commission merchant under the Commodity Ex- 
change Act, and that the respondent Barkley was a member of 
the New York Mercantile Exchange. The facts admitted by the 
respondents with respect to the allegations in paragraph IX of 
the complaint are sufficient to subject each of the respondents to 
the jurisdiction of the Secretary of Agriculture with respect to 
the allegations contained therein. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver, and the terms of the suggested order, 
and that they believe that the proposed sanction based on the 
record as a whole is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondents 
have consented will constitute a satisfactory disposition of this 
case as against the said respondents, serve the public interest, 
and effectuate the purposes of the Act. The complainant, there- 
fore, recommends that the stipulation and waiver submitted by 
the respondents be accepted and that the proposed order be 
issued. It is so concluded. 


ORDER 


Effective June 25, 1962, (1) the registration of the Pennsyl- 
vania Co-operative Potato Growers, Inc., as a futures commis- 
sion merchant is suspended for a period of ninety (90) days, 
and (2) all contract markets shall refuse all trading privileges 
to Pennsylvania Co-operative Potato Growers, Inc., for a period 
of ninety (90) days and to Owen L. Barkley for a period of one 
year, such refusal to apply to all trading done and positions held 
by them directly or indirectly. 


A copy of this Decision and Order shall be served upon each 
of the parties and upon each contract market. 
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(No. 7747) 


In re JOHN BENJAMIN. P&S Docket No. 2652. Decided May 2, 
1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Arthur L. Quinn, for complainant. Stephens & Brandenburg, of Belle 
Fourche, South Dakota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The complaint, filed by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, on December 18, 1961, charges respondent with 
being insolvent within the meaning of the act, operating at 
posted stockyards while insolvent, and failing to pay the total 
purchase price for livestock purchased in commerce, iii violation 
of the act and the regulations thereunder. Respondent, in an 
amended answer filed on April 2, 1962, (1) admits the facts 
alleged in paragraphs I and II of the complaint; (2) neither 
admits nor denies the allegations set forth in paragraphs III, IV, 
V and VI of the complaint; (3) states that for the purposes of 
this proceeding and for such purposes only, the order in this 
proceeding may contain findings of fact and conclusions 
based upon the allegations set forth in the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
and (4) waives oral hearing and the report of the hearing ex- 
aminer, and consents to the issuance of a specified cease and 
desist order. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. The Belle Fourche Livestock Exchange, Belle Fourche, 
South Dakota, and the Sturgis Livestock Exchange, Inc., Sturgis, 
South Dakota, hereinafter referred to as the stockyards, are now 
and were at all times material herein, posted stockyards subject 
to the provisions of the act. 
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2. Respondent is now, and was at all times material herein, 
a dealer, within the meaning of the act, registered with the Sec- 
retary of Agriculture to buy livestock in commerce for his own 
account. 

8. Respondent is insolvent. As of October 18, 1961, respond- 
ent’s current liabilities exceeded his current assets by approx- 
imately $79,803.22. 

4. Respondent, during the month of October, 1961, operated 
at the stockyards as a dealer while his current liabilities exceeded 
his current assets. As of September 30, 1961, respondent’s cur- 
rent liabilities were $129,854.39, current assets $54,130.13, re- 
sulting in a deficit of $75,724.26. 

5. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards for his 
own account and has failed to pay the total purchase price of 
such livestock when due: 


Date Livestock Amount of Balance due on 
1961 Seller Purchase Transactions 
September 21 Belle Fourche Livestock $28,917.00 

Exchange, Belle Fourche, 

South Dakota 


28 7,783.41 $16,361.49 
27 Sturgis Livestock 28,070.98 
Exchange, Inc., 
Sturgis, South Dakota 
October 4 = “ 21,913.47 30,496.81 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 
hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204) and has willfully violated sec- 
tion 312(a) of the act (7 U.S.C. 213(a)). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended the 
issuance thereof, such an order will be issued. 


ORDER 


(A) Respondent shall cease and desist from (1) operating as 
a dealer in commerce while his current liabilities exceed his cur- 
rent assets; (2) failing to pay the full purchase price of live- 
stock purchased in commerce. 

(B) Respondent’s registration under the act is suspended for a 
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period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. 


This Order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7748) 


E. PARDEE v. JERRY BOREN. P&S Docket No. 2624. Decided May 
2, 1962. 


Failure to Pay—Reparation 


Respondent’s failure to pay complainant for the nine animals which died 
after they had been delivered to him by complainant constitutes a viola- 
tion of the act, and complainant is entitled to reparation in the amount 
of $720.17. 

Mr. W. J. Austin, of Bismarck, North Dakota, for complainant. Mr. Floyd B. 
Sperry, of Bismarck, North Dakota, for respondent. Mr. George R. 
Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the “Act.” In a complaint filed on July 29, 1961, 
complainant alleges that at some time prior to June 15, 1961, he 
orally agreed to sell to respondent, Jerry Boren, Mandan, North 
Dakota, 200 head of steer and heifer yearlings weighing ap- 
proximately 400 pounds each, at 20 cents per pound f.o.b. Arcadia, 
Florida; that pursuant to this agreement and on or about June 
15, 1961, complainant made delivery to respondent’s trucker of 
198 head of steer and heifer yearlings, weighing approximately 
400 pounds each, but that respondent refuses to pay a balance of 
$720 for nine head at $80 per head which respondent claims died 
en route, plus $396 for a commission at $2 per head; making a 
total of $1,116 for which amount complainant seeks reparation. 

A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on August 28, 1961. A 
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copy of the investigative report was served upon complainant on 
the same date. 

Respondent filed an answer on September 18, 1961, in which 
he alleges that he entered into an oral agreement with complain- 
ant to purchase 200 head of steers at 20 cents per pound; but 
that complainant included among the animals delivered by him 
87 head of heifers worth three cents less per pound, and also 
some sick animals, nine of which died en route to North Dakota, 
and for which respondent is not indebted to complainant. Re- 
spondent specifically denies that he agreed to pay a commission 
of $2 per head. He then alleges payment of the purchase price 
less deductions for the sick animals which died and for the com- 
mission. Respondent requested an oral hearing. 

An oral hearing was held at Bismarck, North Dakota, on Janu- 
ary 11, 1962. George R. Springborg, Office of the General Coun- 
sel, was Presiding Officer. Complainant was represented at the 
hearing by counsel, W. J. Austin, Bismarck, North Dakota, and 
testified on his own behalf. Respondent also was represented by 
counsel, Floyd B. Sperry, Bismarck, North Dakota, and testified 
on his own behalf. Four other witnesses also testified for re- 
spondent. Suggested findings of fact and a supporting brief were 
filed by respondent. : 


FINDINGS OF FACT 


1. Complainant, E. Pardee, is an individual whose address is 
Arcadia, Florida. At all times material herein, complainant was 
registered under the provisions of the act with the Secretary of 
Agriculture as a dealer. 

2. Respondent, Jerry Boren, is an individual whose address 
is Mandan, North Dakota, Respondent is yard manager and a 
director of a livestock auction market located near Bismarck, 
North Dakota. At all times material herein, respondent was also 
engaged in the business of a dealer, within the meaning of the 
act. 

3. Prior to June 15, 1961, respondent orally agreed to pur- 
chase from complainant 200 head of steer and heifer yearlings 
of an average weight of around 400 pounds each, at 20 cents per 
pound f.o.b. Arcadia, Florida. No agreement was made regarding 
the payment of a commission to complainant. It was contemplated 
by the parties that the cattle would be shipped from Florida to 
North Dakota, and the purchase price was to be paid after their 
arrival in North Dakota and inspection by respondent. Com- 
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plainant represented that the yearlings would be good cross-bred 
Brahma cattle and that they would all be obtained by complain- 
ant at one place. 

4. On or about June 15, 1961, a North Dakota trucker em- 
ployed by respondent accepted delivery from complainant for 
respondent of 198 good cross-bred Brahma yearlings, of a total 
weight of 79,174 pounds; 111 of such animals were steers, and 
87 of them were heifers. They weighed approximately 400 pounds 
each. These cattle were obtained by complainant at three differ- 
ent places. All of the animals were dipped prior to loading. 

5. The cattle were loaded by respondent’s trucker into two 
40-foot double-deck stock trucks, their loading being completed 
on the evening of June 15, 1961. 

6. The trucks proceeded from Arcadia, Florida, to the Ram- 
bough Ranch south of Braddock, North Dakota, with one twelve- 
hour stop at a town in Alabama some 400 miles from the starting 
point, and a second such stop at Traer, lowa. Two of the cattle 
were dead at the second stop, four were too sick to survive and 
were shot there, and another four or five were treated by a 
veterinarian. Forty of the larger cattle were left at this second 
stop and were brought on to the Rambough Ranch a day later 
by another trucker. All three loads had been unloaded at the 
Rambough Ranch by June 19, 1961. Altogether, eight of the 
cattle died en route and one died soon after being unloaded at 
the Rambough Ranch. 

7. On June 21, 1961, respondent, accompanied by one of the 
officers of the livestock auction market of which respondent is 
a director, inspected the cattle at the Rambough Ranch and 
thereafter remitted for deposit in complainant’s account in the 
Wauchula State Bank, Wauchula, Florida, a draft for $15,114.63. 
This draft was deposited in the bank on June 26, 1961. Com- 
plainant’s total invoice price had been $16,230.80, but respond- 
ent deducted $720.17 for the nine head of cattle which died and 
$396 added as a $2 per head commission charge. 

8. The payment of $15,114.63 by respondent was not accepted 
by complainant in satisfaction of his entire claim. 

9. Respondent remains indebted to complainant in the amount 
of $720.17, no part of which has been paid by respondent to com- 
plainant. This sum represents the contract price of the nine head 
of cattle which died. 

10. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 
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CONCLUSIONS 


One of the issues presented for decision has to do with the 
terms of the contract entered into between the parties with re- 
spect to the sale of the animals in question. Complainant vigor- 
ously asserts that he was to be paid, in addition to the price of 
20 cents per pound, a commission of $2 per head for the 198 
head of yearlings sold to respondent, and respondent with equal 
vigor denies that any such commission was agreed upon, Com- 
plainant further contends that it is customary for buyers in 
transactions of this kind to pay a commission. It seems signifi- 
cant that both in the complaint and in his testimony at the 
hearing, when referring to the terms of the contract, complain- 
ant generally does not mention the commission charge, and any 
references to it appear to be afterthoughts. It definitely appears 
that the payment of a commission charge by respondent to com- 
plainant of $2 a head was not in fact agreed upon between the 
parties. Having based his claim against respondent on a specific 
oral agreement, complainant is not now in a position to recover 
compensation for services on the basis of a business custom. It 
is therefore found that respondent properly deducted the $396 
commission charge. 

Respondent argues in his answer that complainant breached 
the contract of purchase by delivering heifers instead of steers, 
and by delivering cattle which were sick. While in preliminary 
negotiations between the parties it was contemplated that only 
steers would be furnished by complainant, this was changed 
before the purchase agreement was concluded. Respondent’s own 
testimony at the hearing is that he agreed to take “half heifers.” 
It is true that complainant further assured respondent in this 
regard that all of the cattle would come from one place, and 
that complainant breached this particular representation by ob- 
taining the animals at three different places. However, there is 
no evidence which would indicate that respondent suffered any 
damage by reason of this breach. 

Respondent did adduce considerable testimony at the hearing 
to the effect that many of the cattle were not good cross-bred 
Brahmas, but were of inferior quality, had considerable dairy 
breeding in them, were of all colors and sizes, and of poor bone 
structure, and were in fact best described as “‘doggie cattle.” The 
record shows that respondent himself inspected the animals on 
their arrival in North Dakota and after such inspection raised 
no question as to their size or general quality, but proceeded 
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to make payment to complainant, deducting only for the nine 
head which had died and for the commission charged. It would 
appear that had respondent at that time felt the cattle were not 
of the quality he had agreed to purchase, he would have so in- 
formed complainant. This he did not do. In the light of his con- 
duct at that time, respondent’s present contentions concerning 
the size and quality of the cattle would not seem to merit much 
weight. 


Respondent also argues that the cattle were sick, and it is true 
that nine died; but it does not appear that the loss should fall 
upon complainant. The contract called for delivery f.o.b. Arcadia, 
Florida. Under such a contract the risk of loss in transit norm- 
ally falls on the buyer. The evidence in this case fails to estab- 
lish that the cattle were suffering from any sickness or health 
defect or that there was any fault on the part of complainant 
which would require him to bear the loss. Respondent’s trucker, 
a man thoroughly familiar with livestock, specifically approved 
of the health and condition of the animals before accepting them 
in Florida. There is some suggestion that the dipping solution or 
handling of the cattle prior to loading may have caused their 
sickness and death, but the evidence in this regard is not con- 
vincing. If anything, there is a strong indication that the loss of 
the nine head really resulted from overcrowding of the cattle 
in the trucks after complainant delivered them to respondent’s 
trucker. The burden of proving that the loss of the nine head 
should fall on complainant rested with respondent and he did not 
sustain it. 


A final contention offered by respondent, though not formally 
pleaded in his answer, is that in any event an accord and satis- 
faction was reached between the parties when complainant ac- 
cepted respondent’s draft for $15,114.63. As respondent points 
out in his brief, an accord involves an agreement to accept in 
extinction of a claim “something different from or less than that 
to which the person agreeing to accept is entitled.” There is no 
adequate proof here of any such prerequisite agreement by com- 
plainant. The draft was submitted by respondent to a bank desig- 
nated by complainant after a telephone conversation between 
respondent and the banker during which the banker reportedly 
remarked that he did not expect respondent to pay for the dead 
cattle. There is no showing either that the banker had any 
authority to act for complainant in making such a settlement or 
even that the draft was submitted on condition that it be ac- 
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cepted in full settlement of the contract price. It is well settled 
that the burden of proving an accord and satisfaction rests upon 
the party who relies thereon. He has the burden of establishing 
it by proof of every element thereof. 1 C.J.S. Accord and Satis- 
faction § 48. See also Hawes, et al. v. Frank Kenworthy Co., 14 
A.D. 691 (1955). Respondent’s proof falls far short of meeting 
these requirements. The record in this case goes no further than 
to show that respondent’s draft was a payment on account. 


From the foregoing, it is concluded that although complainant 
was not entitled under the terms of their agreement to be paid 
the $396 commission charged respondent, complainant is en- 
titled to receive payment for all 198 head of cattle sold to re- 
spondent at the contract price of 20 cents per pound. Respond- 
ent’s failure to pay complainant for the nine animals which died 
after they had been delivered to him by complainant constitutes 
an unjust and unreasonable practice in violation of the act, and 
complainant is therefore entitled to reparation in the amount of 
$720.17 which is the contract price of the nine animals. See Con- 
ner-McClure Livestock Commission Company V. Wallace Strong, 
19 A.D. 977 (1960). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $720.17, plus inter- 
est thereon at the rate of five percent per annum from July 1, 
1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7749) 


In re JULIUS FELSENTHAL. P&S Docket No. 2684. Decided May 
4, 1962. 


Bonding Requirements—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from operating as a dealer under 
the act without furnishing and maintaining the required bond. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on March 7, 1962, charges respondent with 
engaging in the business of buying and selling livestock in com- 
merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, in violation of the act and the regulp- 
tions thereunder. Respondent, in an answer filed on April 4, 1962, 
admits the jurisdictional allegations contained in the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the examiner’s report, and consents to the issuance 
of a specified cease and desist order containing findings of fact 
and conclusions based upon the allegations set forth in the com- 
plaint, as the findings of fact and conclusions of the Secretary 
of Agriculture. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Los Angeles Producers Stockyards, Artesia, Cali- 
fornia, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the act. 


2. Respondent, whose address is 5314 Batavia Road, South 
Gate, California, is now, and was at all times material herein, 
engaged in the business of a dealer within the meaning of the 
act, and registered with the Secretary of Agriculture to buy and 
sell livestock in commerce for his own account. 


3. Respondent’s dealer bond was terminated on October 20, 
1961. Respondent, on October 13, 1961, was notified in writing 
of such termination date and was informed that he would have to 
furnish a new bond if he continued to operate after October 20, 
1961, as a dealer, buying and selling livestock in commerce for 
his own account. 


4. Notwithstanding said notice, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yard as a dealer without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and regulations. 
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CONCLUSIONS 


The facts set forth in the Findings of Fact, constitute a viola- 
tion of the provisions of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Inasmuch as respondent has filed the required bond, referred 
to in Findings of Fact 3 and 4, and has consented to the issuance 
of the order set forth below, which complainant has recom- 
mended be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7750) 


In re HARVEY CECIL WHETSEL. P&S Docket No. 2688. Decided 
May 4, 1962. 


Bonding Requirements—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 
without furnishing and maintaining the required bond and his registra- 
tion is suspended until he complies with the bonding requirements. 

Mr. Arthur L. Quinn, for complainant. Todd & Dossett, of Kingsport, Ten- 
nessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on March 14, 1962, charges respondent with 
engaging in the business of buying and selling livestock in com- 
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merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, in violation of the act and the regula- 
tions thereunder. Respondent, in an amended answer filed on April 
2, 1962, admits the jurisdictional allegations contained in the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the examiner’s report, and consents to 
the issuance of a specified cease and desist order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint, as the findings of fact and conclusions of the 
Secretary of Agriculture. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Farmers Livestock Market, Inc., Greeneville, Ten- 
nessee, the Greeneville Livestock Company, Greeneville, Tennes- 
see and the Johnson City Livestock Market, Johnson City, Tenn- 
essee, hereinafter referred to as the stockyards, are now, and were 
at all times material herein, posted stockyards subject to the 
provisions of the act. 

2. Respondent, whose address is 709 Maple Street, Kingsport, 
Tennessee, is now and was at all times material herein, engaged 
in the business of a dealer, within the meaning of the act, and 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account. 

3. Respondent’s dealer bond was terminated on July 26, 1960. 
Respondent, on July 21, 1960, was notified in writing of such 
termination date, and was informed that he would have to fur- 
nish a new bond if he continued to operate after July 26, 1960, 
as a dealer buying and selling livestock in commerce for his 
own account. Respondent was further notified on August 19, 
1960, and September 19, 1960, that if he continued to operate as 
a dealer he would have to furnish the required bond. 

4. Notwithstanding said notices, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regula- 
tions, 

CONCLUSIONS 

The facts set forth in the Findings of Fact, constitute a viola- 
tion of the provisions of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 

Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations. At the request of the respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the 6th day after service 
of a copy upon respondent. 


(No. 7751) 


In re R. J. & C. W. FLETCHER, INC., d/b/a FLETCHER BROTHERS 
PACKING COMPANY. P&S Docket No. 2715. Decided May 14, 
1962. 


Packer—Insolvency—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from purchasing livestock in com- 
merce while respondent is insolvent. 


Mrs. Dona S. Kahn, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a Com- 
plaint and Notice of Hearing filed on May 10, 1962, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture, charging 
respondent with violations of section 202(a) of the act (7 U.S.C. 
192(a)). 
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Respondent filed a stipulation in which it admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the hearing examiner, and consents to the issuance of a speci- 
fied order, with findings and conclusions for the purpose of this 
proceeding only based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a Tennessee corporation, with a place of 
business at Lenoir City, Tennessee, and its principal officers are 
R. J. Fletcher, President and C. W. Fletcher, Vice-President. Re- 
spondent is now, and was at all times material herein, a packer 
within the meaning of the act and subject to the provisions of 
the act, in that respondent at all times material herein engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 

2. Arnold Livestock Company, Gibson City, Illinois, Clinton 
Livestock Auction Co., Inc., Clinton, Tennessee, Farmers Com- 
mission Company, Carthage, Tennessee, Smith County Commis- 
sion Co., Carthage, Tennessee, Union Livestock Yards, Inc., Knox- 
ville, Tennessee, and Wilson County Livestock Market, Lebanon, 
Tennessee, are posted stockyards subject to the provisions of the 
act. 

3. Respondent, on or about the dates and in the transactions 
set forth below, and at divers other times during the year 1961, 
purchased livestock for slaughter purposes at various posted 
stockyards subject to the provisions of the act, including those 
stockyards listed in paragraph 2 above, while in an insolvent 
financial condition, without paying for such livestock at the time 
of purchase. 


Date 
1961 Posted Stockyards Amount of Purchase 
October 17 Smith County Commission Co. $1,531.91 
Carthage, Tennessee 
October 19 Wilson County Livestock Market 3,623.67 
Lebanon, Tennessee 
October 24 Smith County Commission Co. 1,728.40 
Carthage, Tennessee 
November 9 Wilson County Livestock Market 6,465.78 


Lebanon, Tennessee 
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CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute a viola- 
tion of the provisions of section 202(a) of the act (7 U.S.C. 
192(a)). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, and its officers, individually and as officers of 
respondent corporation, and its representatives, agents and em- 
ployees, directly or through any corporate device, shall cease and 
desist from purchasing livestock in commerce while insolvent: 
Provided, however, that nothing herein contained shall prevent 
such persons from purchasing livestock in commerce while in- 
solvent if they pay the full purchase price of the livestock at 
the time of purchase. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondent. 


(No. 7752) 


In re GARLAND R. SANDERS. P&S Docket No. 2446. Decided May 
15, 1962. 


Solvency—Suspension Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued November 9, 1959, suspending re- 
spondent as a registrant under the act for a period of 10 days 
and thereafter until respondent demonstrates that he is no longer 
insolvent. On May 11, 1962, complainant recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the act as it appears that respond- 
ent presently is solvent. 


Accordingly, the suspension of respondent as a registrant un- 
der the act in the order of November 9, 1959, is hereby 
terminated. 
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(No. 7753) 


In re L. L. SCHAFFNER, WILLIAM O’NEILL, GEORGE J. RENEKER, 
FRED H. HATCH, ELDON H. HATCH, HOWARD N. HOLGATE, 
HOWARD N. HOLGATE, JR., AND HATCH LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2304. Decided May 15, 1962. 


Reconsideration—Prior Order Amended 


Upon reconsideration, the complaint is dismissed as to respondent Hatch 
Livestock Commission Company and the decision and order of January 
10, 1962, are modified accordingly. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER ON PETITIONS FOR RECONSIDERATION, ETC. 


On January 10, 1962 (21 A.D. 8), a decision and order were 
entered finding and concluding that respondents L. L. Schaffner 
and William O’Neill had violated the Packers and Stockyards 
Act as charged by virtue of an arrangement, plan, or under- 
standing whereby cattle purchased in O’Neill’s name were later 
sold to Schaffner’s principal, Illinois Packing Company, at a 
higher price. Respondents Howard N. Holgate and Howard N. 
Holgate, Jr., and respondent Hatch Livestock Commission Com- 
pany were found to have aided this arrangement knowingly and 
to have caused false scale tickets to be issued by the stockyard 
company. 

Schaffner filed a petition for reconsideration of the decision 
and order and the Hatch firm has also filed such a petition which 
includes a request to reopen the proceeding. The sanctions of 
suspension of registrations in the order as to all respondents 
except O’Neill have been stayed pending action upon the peti- 
tions filed. We have gone over the record again carefully with 
respect to all respondents, including those who did not file peti- 
tions for reconsideration. 

Schaffner’s petition for reconsideration asserts that the evi- 
dence is not adequate to establish that Schaffner and O’Neill 
were involved in a scheme to have cattle purchased in O’Neill’s 
name that were to be sold later to Illinois Packing Company 
at a higher price. Schaffner claims there is present only sur- 
mise, conjecture, suspicion, etc. Neither Schaffner nor O’Neill 
testified at the hearing and we think the evidence as to these 
respondents is not only adequate but practically conclusive. 
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The evidence as to the charges against the Hatch firm of 
knowingly aiding the Schaffner-O’Neill arrangement involves 
five transactions in the fall of 1957. Two of the five transactions, 
those on October 7 and December 3, 1957, were sales of cattle to 
O’Neill by the Hatch firm subsequently weighed through other 
market agencies to Illinois Packing Company at higher prices. 
Three of the five transactions, those on November 5, 6, and 13, 
1957, consisted of sales of cattle by O’Neill to Illinois Packing 
Company through the Hatch firm, or at least in the name of the 
Hatch firm. 


The mere sales of cattle by Hatch to O’Neill on October 7 and 
December 3, 1957, would not, by themselves, be of much weight 
as evidence that Hatch knew that the cattle sold to O’Neill were 
destined to go to Illinois Packing Company at a higher price 
through arrangement between Schaffner and O’Neill. A number 
of other market agencies had more sales transactions with O’Neill 
than did Hatch. Complainant relies heavily, however, upon the 
circumstances of the October 7, 1957, sale of the Don Schipull 
cattle to O’Neill with an immediate resale to Illinois Packing 
Company through Norris and Holgate at a higher price. Com- 
plainant charges that the sale to O’Neill was arranged by Schaff- 
ner with Hatch and that O’Neill was not present. Three wit- 
nesses for Hatch testified that O’Neill purchased the cattle and 
took delivery. Such testimony tends at least to balance the obser- 
vation notes of the complainant’s witnesses to the effect that 
O’Neill was not seen in the Hatch alley around the time the sale 
took place. 


The principal evidence against Hatch in our opinion are the 
sales to Illinois Packing Company from O’Neill on November 5, 
6, and 13 that were handled in the Hatch name as being sold for 
O’Neill through Hatch. 


Hatch’s position with respect to these three transactions is 
that O’Neill himself weighed the cattle through Hatch without 
permission or authority and that the Hatch office did not know 
when it processed the copies of the scale tickets and billed Illinois 
that Hatch had not sold the cattle for O’Neill. Of course Hatch 
billed Illinois for the purchase price in each case and collected a 
selling commission from O’Neill. It is difficult to believe that the 
Hatch office did not know that Hatch did not sell the cattle since 
these were transactions involving “seconds” and there were no 
salesman’s memorandums from which the Hatch office ordinarily 
would obtain the price information. But we think we should not 


L. L. SCHAFFNER et al. 453 
Cite as 21 A.D. 451 


find, simply on the basis of these three instances, that Hatch 
knew that the cattle had been purchased in O’Neill’s name by 
arrangement between Schaffner and O’Neill for the purpose of 
being sold to Illinois at a higher price. We gather that it is not 
considered good practice for a packer-buyer to buy cattle out of 
“second hands,” that is, dealers, as distinguished from “first 
hands,” that is, commission firms selling shipper cattle. It may 
be that the Hatch firm thought only that it was helping to cover 
up the sale by O’Neill, a dealer, to Illinois Packing Company 
rather than having knowledge that the cattle were sold to Illin- 
ois under the arrangement between Schaffner and O’Neill. At 
any rate, as irregular as the three transactions were, we con- 
clude that in a matter of this kind we should not draw the infer- 
ence of knowing aid to the Schaffner-O’Neill arrangement on 
the basis of such a limited number of transactions on the part 
of Hatch. 

The charge against Hatch of causing false scale tickets to issue, 
false because the initials entered as those of the owner were 
not O’Neill’s, is, of course, tied up with the question as to whether 
Hatch gave knowing aid to the Schaffner-O’Neill arrangement. 
The false initials appeared on the scale tickets covering the three 
transactions of November 5, 6, and 18, 1957. The observation 
notes of the complainant’s witnesses place O’Neill at or near 
scale D-4 on each of these occasions but do not record the pres- 
ence of any identified representative of Hatch. In two of the 
instances (November 6 and 13) the weighing through Hatch 
was made a minute or two after the weighing to O’Neill who 
had driven or who had helped to drive the cattle upon the scale 
platform. On these charges too we conclude that the evidence 
is not enough to warrant a finding that Hatch “caused” the false 
scale tickets to issue, although it processed a copy of the scale 
tickets in each case that carried the false initials. 

As we have said above, we have looked at the record again 
with respect to the Holgate respondents although they did not 
file a petition for reconsideration. There is much more evidence 
involving Norris & Holgate with the Schaffner-O’Neill arrange- 
ment than is the case for Hatch and we conclude that we should 
not change or modify the decision and order of January 10, 1962, 
with respect to the Holgate respondents. 

In view of the foregoing, the complaint is dismissed as to 
respondent Hatch Livestock Commission Company and the de- 
cision and order of January 10, 1962, are modified accordingly. 
The decision and order remain unchanged as to the remaining 
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respondents, the stay orders are vacated and the sanctions of 
suspension of registrations for respondent Schaffner and the 
Holgate respondents shall become effective June 15, 1962. 


(No. 7754) 


In re A. W. RoBIson. P&S Docket No. 2670. Decided May 17, 
1962. 


Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued March 5, 1962, suspending respond- 
ent as a registrant under the act for a period of 20 days and 
thereafter until he complies with the bonding requirements of 
the act and the regulations issued thereunder. On May 1, 1962, 
complainant recommended that a supplemental order be issued 
terminating the suspension of respondent as a registrant under 
the act as respondent has filed the required bond. Accordingly, 
the suspension of respondent as a registrant under the act in 
the order of March 5, 1962, is hereby terminated. 


Copies hereof shall be served upon the parties. 


(No. 7755) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided May 17, 1962. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges and 
to assess such charges up to and including June 30, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. John A. Cardon, of Washington, D. C. for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on March 15, 1961 (20 
A.D. 206), authorizing assessment of the current temporary 
schedule of rates and charges to and including June 30, 1963, 
unless modified or extended by further order before the latter 
date. 


On April 5, 1962, a petition was filed on behalf of the respond- 
ent requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects, and requesting that the current schedule, as so modified, 
be continued in effect to and including June 30, 1964. Notice of 
the petition and its contents was published in the Federal Regis- 
ter on April 25, 1962 (27 F.R. 3939), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges 
as requested in the petition filed on April 5, 1962, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 30, 
1964, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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(No. 7756) 


In re VALE LIVESTOCK AUCTION COMPANY, INC. P&S Docket No. 
2697. Decided May 17, 1962. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from the complained of practices 
and its registration under the act is suspended for 15 days. 


Mrs. Dona S. Kahn, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on April 5, 1962, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
various violations of the act and the regulations thereunder. Re- 
spondent filed an amended answer on May 14, 1962, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only based on all allegations con- 
tained in the complaint. Respondent waives the provisions of the 
act as to the effective date six days after the issuance and service 
and consents to the order to be effective May 21, 1962. Com- 
plainant has recommended that the order consented to by the 


respondent be issued. 


FINDINGS OF FACT 


1. The Vale Livestock Auction Company, Inc., auction market, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the act. 

2. Respondent is a corporation with its principal place of 


business at Vale, Oregon. The principal officers of the corporation 
are Orie Leavell, President, Lonnie Leavell, Vice-president, and 
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James Watson, Secretary. Respondent is now, and was at all 
times material herein, a market agency, within the meaning of 
the act, registered with the Secretary of Agriculture to sell live- 
stock on a commission basis at the stockyard. 

3. Respondent is now, and was at all times material herein, 
engaged in the business of a market agency buying livestock in 
commerce on a commission basis, and of a dealer buying and 
selling livestock in commerce for its own account, without being 
registered to so operate and furnishing a bond as required by 
the act and regulations. 

4, Respondent, at the stockyard, during the months of May 
and August 1961, and at divers other times during the year 1961, 
used funds received as proceeds from the sale of livestock, con- 
signed to it for sale on a commission basis, for purposes of 
its own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 

(a) As of May 31, 1961, respondent’s use of proceeds due the 
consignors of livestock resulted in a deficit balance in its account 
for shipper’s proceeds in the amount of $20,510.12. Specifically, 
respondent had outstanding checks drawn on its account for 
shipper’s proceeds in the amount of $109,693.68, and to offset 
these liabilities respondent had a balance in such account in the 
amount of $80,884.41, and current proceeds receivable in the 
amount of $8,299.15. 

(b) Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, and at divers other times 
during the year 1961, used funds, received as proceeds from the 
sale of livestock consigned to it for sale on a commission basis, 
to extend credit to certain buyers. Specifically, respondent ex- 
tended credit to such buyers for periods up to 21 days without 
reimbursing the custodial account for the funds so used. 


Date Custodial 


Date Sold at Account Reimbursed 
Buyer Stockyard 1961 Amount 1961 
Jack E. Meng May 26 $ 1,972.62 June 16 
Jack E. Meng August 11 4,009.01 August 22, 24 
Jack E. Meng August 11 85,569.23 August 24 


(c) Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, and at divers other times dur- 
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ing the year 1961, used funds, received as proceeds from the 
sale of livestock consigned to it for sale on a commission basis, 
to finance its own speculative dealer transactions. Specifically, 
respondent paid for livestock purchased by it or other dealers 
in the country with drafts drawn on its general account, sold 
such livestock through its facilities at the stockyard, repurchased 
the livestock for its own account, issued checks, drawn on its 
custodial account, and deposited such checks in its general ac- 
count. Respondent failed to reimburse the custodial account for 
the funds so used for periods up to 10 days. 


Date Custodial 
Date Sold at Account Reimbursed 
Stockyard 1961 Amount 1961 
August 4 $11,332.08 August 14 
August 11 22,503.01 August 14 
August 11 85.00 August 16 


5. Respondent, at divers times during the year 1961, in con- 
nection with its livestock purchase and sale operations, entered 
into the following arrangements, agreements, understandings, 
or working relations with various employees and dealers: 

(a) Respondent, on or about July 30, 1961, financed the pur- 
chase in commerce of 70 head of livestock by Lyle Laeger, part- 
time auctioneer for respondent and unregistered dealer, by 
honoring a draft drawn on respondent by Laeger in the amount 
of $10,365.65. Respondent purchased from Laeger 34 head of 
such livestock for sale to Biggert Brothers on a commission basis 
and split with Laeger the commission received. 

(b) Respondent, on or about August 9, 1961, financed the 
purchase in commerce of 119 calves by Jack E. Meng, a regis- 
tered dealer, by honoring 2 drafts drawn on respondent by Meng 
in the amounts of $7,220.07 and $892.54 and when the livestock 
was resold, respondent split the profit with Meng. 

(c) Respondent, on or about August 9, 1961, financed the pur- 
chase in commerce of 69 steers, by Harold R. Doan, an unreg- 
istered dealer employed by respondent as a ringman, in the 
amount of $10,290.20. 

(d) Respondent, at the stockyard, on or about June 3, 1961, 
financed its ringman, Harold R. Doan, in the purchase of 75 
head of livestock, consigned to respondent for sale on a com- 
mission basis, which livestock Doan purchased to fill an order. 
In connection with this transaction, respondent paid Doan the 
buying commission of $134.21, by check dated June 29, 1961. 
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(e) Respondent, on or about July 14, 1961 at the stockyard, 
permitted its part-time auctioneer, Lyle Laeger, to purchase 386 
sheep, consigned to respondent for sale on a commission basis. 

(f) Respondent, on or about the following dates and in the 
transactions set forth below, financed the dealer operations of 
employees and dealers, by honoring drafts drawn on it for pur- 
chases in commerce by such persons. 


Date 


1961 Purchased By Head of Livestock Amount 
August 1 Lyle Laeger 4 steers, 1 bull $ 1,039.54 
August 2 Harold Doan 40 cattle 8,848.25 
August 7 Harold Doan 33 cows 4,845.40 
August 9 Harold Doan 8 steers 1,094.80 
August 9 Harold Doan 17 steers 2,593.25 
August 9 Harold Doan 50 heifers, 114 steers 23,732.54 
August 9 Harold Doan 65 steers, 71 heifers 14,110.75 
August 9 Harold Doan 69 steers 10,290.20 
August 11 Harold Doan 121 calves 8,796.28 
August 14 Lyle Laeger 7 cattle, 4 lambs 1,060.50 
August 16 Lyle Laeger 26 cattle 2,848.39 
August 17 Lyle Laeger 42 cattle 4,749.91 
August 19 Lyle Laeger 40 steers 7,196.66 
August 19 Lyle Laeger 120 steers 21,417.50 
August 19 Lyle Laeger 124 steers 20,880.22 
August 21 Harold Doan 6 cows, 2 calves 1,015.14 
August 23 Harold Doan 12 cows 1,838.91 


6. Respondent, on or about the dates and in connection with 
the transactions listed below, and other similar transactions at 
divers other times during the year 1961, charged and collected 
buying service fees from various persons for purchasing live- 
stock for them on an agency basis, when in fact respondent pur- 
chased the livestock for its own account and, when it subse- 
quently turned over the cattle to said persons, billed them at 
weights and prices higher than the weights and prices at which 
respondent had purchased the livestock, as follows: 


Weight 
at 
Price at Which 
No. of Head Weight of Total Which Live- 
Date of of Livestock Livestock Purchase Livestock stock 
Purchase Purchased (Pounds) Price Billed Billed 
July 30, 1961 34 26,255 $ 5,513.55 5,723.73 26,622 
August 9 & 11 114 100,515 22,468.80 23,004.12 104,660 
1961 
August 9 142 37,578 10,061.99 10,620.40 38,195 


August 9 94 60,775 13,978.25 14,632.99 62,580 
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7. Respondent, at the stockyard, on or about July 14, 1961, 
and in the transactions set forth below, in connection with the 
sale of livestock consigned to it for sale on a commission basis, 
issued buyers’ invoices which failed to show the full, true and 


correct name of the livestock buyer. 
Name Designated 


Livestock Buyer on Invoice 
18 Lyle Laeger Hi Grade Yearlings 
16 Lyle Laeger S. F. Sheep 
41 Lyle Laeger Hi Grade Ewes 
212 Lyle Laeger Hi Grade #2 
18 Lyle Laeger Hi Grade #4 
46 Lyle Laeger Hi Grade Lambs 
40 Lyle Laeger Hi Grade #3 


8. Respondent, during the year 1961, failed to keep such 
accounts, records, and memoranda as would fully and correctly 
disclose all transactions in its business. 


CONCLUSIONS 


The facts as set forth in the Findings of Fact constitute vio- 
lations of sections 303, 307, 312(a) and 401 of the act (7 U.S.C. 
2038, 208, 213(a), 221), and sections 201.29, 201.30, 201.40, 
201.41, 201.47, 201.55, 201.56, 201.57(a), 201.57(b), 201.60(a), 
201.60(b), 201.61(a), 201.62, and 201.66 (9 CFR 201.29, 201.30, 
201.40, 201.41, 201.47, 201.55, 201.56, 201.57(a), 201.57(b), 
201.60(a), 201.60(b), 201.61(a), 201.62, and 201.66 of the regu- 
lations. Inasmuch as respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a market agency, buying livestock in com- 
merce on a commission basis, or as a dealer buying and selling 
livestock in commerce for its own account, without being regis- 
tered and furnishing and maintaining a bond or its equivalent 
in conformity with the act and the regulations thereunder; 

(2) Using livestock consigned to it for sale on a commission 
basis to fill orders unless the livestock is billed to the buyer at 
a price higher than the highest available bid on the livestock 
after it has been offered for sale on the open market in the cus- 
tomary manner; 


(3) Permitting its owners, officers, agents, or employees to 
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purchase consigned livestock for resale for their own speculative 
accounts; 

(4) Permitting its owners, officers, agents or employees to 
enter into any agreements, relationships, or associations with 
other parties whereby such owners, officers, agents, or employees 
shall share, directly or indirectly, in profits realized from the 
resale of livestock purchased out of consignment; 

(5) Honoring drafts drawn by dealers in payment of live- 
stock purchases by such dealers, or in any other manner financ- 
ing the livestock purchases of dealers. 

(6) Utilizing the services of independently operated and sep- 
arately registered dealers or their employees in the furnishing 
by respondent of its services at the stockyard. 

(7) Handling livestock purchased in the country as if such 
livestock had been consigned to it for sale on a commission basis 
by a shipper. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the act. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “custodial account for 
shipper’s proceeds,” or by similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act. 

Respondent’s registration under the act is suspended for 15 
days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on May 21, 1962. 


(No. 7757) 


In re FARMERS LIVESTOCK MARKET OF CAMDEN, INC. P&S Docket 
No. 2630. Decided May 18, 1962. 


Bonding Requirements—Cease and Desist— 


Consent Order 
Respondent is ordered to cease and desist from engaging in dealer or market 
agency operations without furnishing and maintaining the required 
bonds. 
iar. Arthur L. Quinn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on October 13, 1961, charges respondent with 
engaging in the business of a dealer, buying and selling livestock 
in commerce for its own account, and as a market agency, buying 
and selling livestock at the posted stockyard at Camden, Tennes- 
see, without filing and maintaining reasonable bonds or their 
equivalents, in violation of the act and the regulations there- 
under. Respondent, in an amended answer filed on April 18, 1962, 
admits the jurisdictional allegations contained in the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the examiner’s report, and consents to the issuance 
of a specified cease and desist order containing findings of fact 
and conclusions based upon the allegations set forth in the com- 
plaint, as the findings of fact and conclusions of the Secretary 
of Agriculture. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The stockyard located at Camden, Tennessee, operated by 
the Farmers Livestock Market of Camden, Inc., hereinafter re- 
ferred to as the stockyard, is now, and was at all times material 
herein, a posted stockyard subject to the provisions of the act. 


2. Respondent is a corporation whose address is Camden, 
Tennessee. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for its 
own account, is registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock at the stockyard, on 
a commission basis, and at all times material herein respondent 
was so registered. 


3. On June 14, 1961, respondent was notified in writing that 
its dealer and market agency bonds were to be terminated as of 
June 20, 1961, and that it would have to furnish new bonds if 
it continued to operate after June 20, 1961, as a dealer, buying 
and selling livestock in commerce for its own account, and as a 
market agency, buying and selling livestock at the stockyard. 


4, Notwithstanding said notice, respondent continued to en- 
gage in the business of a dealer in commerce and a market 
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agency at the stockyard, without filing and maintaining reason- 
able bonds or their equivalents, as required by the act and regu- 
lations. 


CONCLUSIONS 


The facts set forth in the findings of fact constitute a violation 
of the provisions of section 312(a) of the act (7 U.S.C. 213 (a) ) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer, 
buying and selling livestock in commerce for its own account, 
and as a market agency, buying and selling livestock at the stock- 
yard, without filing and maintaining reasonable bonds or their 
equivalents, as required by the act and the regulations there- 
under. 


(No. 7758) 


In re M. D. SERROT AND ELMER G. GILLEN, d/b/a TONKAWA 
SALES COMPANY. P&S Docket No. 2689. Decided May 18, 1962. 


Incorrect Weights—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondent Gillen is ordered to cease and desist from engaging in the com- 
plained of practices and his registration under the act is suspended 
for 30 days. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
ards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed March 22, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. At the time the complaint 
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was filed, respondents, as partners, operated the Tonkawa Sales 
Company auction market, Tonkawa, Oklahoma, a posted stock- 
yard subject to the provisions of the act, and were registered 
with the Secretary of Agriculture under the act as a market 
agency. The complaint charges respondents with violating the 
act and the regulations thereunder in connection with the weigh- 
ing of livestock sold on a weight basis at said stockyard. Respond- 
ent Elmer G. Gillen has filed an amended answer in which (1) he 
states that respondent M. D. Serrot died on May 2, 1962; (2) he 
admits the jurisdictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (3) he states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations of the complaint 
as the findings of fact and conclusions of the Secretary of Agri- 
culture; (4) he consents to the issuance, without oral hearing, 
of the order set forth below; and (5) he waives the provisions 
of the act with respect to the effective date of six days after 
issuance and consents to such order to be effective May 21, 1962. 
Complainant has recommended that the order consented to by 
respondent Gillen be issued and that the complaint insofar as it 
relates to respondent Serrot be dismissed. 


FINDINGS OF FACT 


1. The Tonkawa Sales Company auction market, Tonkawa, 
Oklahoma, hereinafter referred to as the stockyard, was at all 
times mentioned herein and now is a posted stockyard subject 
to the provisions of the act. 


2. Respondent Elmer G. Gillen is registered with the Secre- 
tary of Agriculture as a market agency to sell livestock on a 
commission basis at the stockyard, and at all times mentioned 
herein was so registered. 


3. Respondent Elmer G. Gillen in the transactions referred 
to in paragraph III of the complaint, and at divers other times 
during 1961 and January 1962, in connection with the weighing 
of livestock sold by him on a weight basis at the stockyard, (1) 
weighed the livestock through his weighmaster-employee, at less 
than the true and correct weight of the livestock; (2) issued 
scale tickets through his weighmaster-employee, showing weights 
less than the true and correct weight of the livestock, copies of 
which scale tickets were made a part of the accounts and records 
of respondent; and (3) paid the consignors the proceeds result- 
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ing from the sale of the livestock on the basis of such incorrect 
weights. 


4. Respondent Elmer G. Gillen on September 18, 1961 and 
January 29, 1962, in connection with the weighing of livestock 
sold on a weight basis at the stockyard, failed to operate the 
livestock scale at the stockyard in accordance with the IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK UNDER REGU- 
LATIONS OF THE PACKERS AND STOCKYARDS ACT 
issued on February 15, 1959, by the Packers and Stockyards 
Branch, now the Packers and Stockyards Division, in that re- 
spondent through his weighmaster-employee, weighed livestock 
when said scale was not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
respondent Gillen has wilfully violated sections 307, 312, and 
401 of the act (7 U.S.C. 208, 213, 221), and sections 201.49, 
201.55 and 201.71 of the regulations thereunder (9 CFR 201.49, 
201.55, 201.71). 


Inasmuch as respondent Gillen has consented to the issuance 
of a specified order and complainant has recommended that the 
order consented to by said respondent be entered, the order will 
be issued. Due to the death of respondent Serrot, the complaint 
insofar as it relates to him is dismissed. 


ORDER 


Respondent Gillen shall cease and desist from engaging in the 
following activities in commerce; (1) weighing livestock at other 
than the true and correct weight of the livestock; (2) issuing 
scale tickets showing weights other than the true and correct 
weights of the livestock; (3) selling any livestock or paying con- 
signors the proceeds from the sale of the livestock on the basis 
of false and incorrect weights; (4) failing to operate livestock 
scales owned or controlled by respondent in accordance with the 
instructions for weighing livestock issued by the Packérs and 
Stockyards Division, and specifically failing to properly balance 
a scale in accordance with such instructions when weighing live- 
stock. 


Respondent Gillen shall keep as part of his accounts, records 
and memoranda a copy of each scale ticket issued in connection 
with the weighing of livestock which shall fully and accurately 
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show all the information required by section 201.49 of the regu- 
lations (9 CFR 201.49). 

Respondent Gillen is suspended as a registrant under the act 
for a period of 30 days. 

This order shall become effective on May 21, 1962, and copies 
hereof shall be served upon the parties. 


(No. 7759) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 25, 1962. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including May 31, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Messrs. Joseph O. Parker and L. Alton Denslow, 
of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on November 6, 1961 
(20 A.D. 1102), authorizing assessment of the current temporary 
schedue of rates and charges to and including May 31, 1962, 
unless modified or extended by further order before the latter 
date. 


On April 25 and April 27, 1962, petitions were filed on behalf 
of the respondents requesting authority to modify, as soon as 
possible, the current temporary schedule of rates and charges in 
certain respects. Notice of the petitions and their contents was 
published in the Federal Register on May 9, 1962 (27 F.R. 4434), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested per- 
son notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
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the petition be granted, and that the order to be issued remain 
in effect to and including May 31, 1964, unless modified or ex- 
tended by further order before that date. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petitions filed on April 25 and April 27, 1962, 
and to assess such current schedule, as so modified, during the 
life of this order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 31, 
1964, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7760) 


In re SILVER FALLS PACKING Co. P&S Docket No. 2708. Decided 
May 28, 1962. 


Packer—Failing to Pay—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from failing or refusing to pay the 
agreed purchase price for livestock purchased in commerce. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
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Marketing Service, on April 17, 1962, charges respondent with 
failing and refusing to pay the agreed upon purchase price for 
livestock purchased in commerce in violation of the act. Respond- 
ent, in an answer filed on May 2, 1962, admits the jurisdictional 
allegations contained in the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the examiner’s 
report, and consents to the issuance of a specified cease and 
desist order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint, as the findings 
of fact and conclusions of the Secretary of Agriculture. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Respondent is an Oregon corporation, with a place of busi- 
ness at North Portland, Oregon. Respondent is now, and was at 
all times material herein, a packer within the meaning of the 
act, and subject to the provisions of the act, in that respondent 
is now, and was at all times material herein, engaged in the 
business of buying livestock in commerce for purposes of slaugh- 
ter. 

2. Respondent, on or about January 19, 1961, agreed to pur- 
chase 32 steers from Pete and Albert Schaan, Missoula, Mon- 
tana, at an agreed upon purchase price of $20 per hundred 
pounds. Pursuant to the sales agreement the steers were shipped 
from Missoula, Montana, to respondent at North Portland, Ore- 
gon. Respondent, upon arrival of the steers at its place of busi- 
ness on or about January 22, 1961, had them delivered to the 
Albright Commission Co., Inc., North Portland, Oregon, with 
instructions that they be sold for the account of respondent. 

3. On January 23, 1961, the steers were in fact sold and re- 
spondent then informed the aforementioned Albright Commis- 
sion Co., Inc., to forward the proceeds of the sales to the afore- 
mentioned Pete Schaan. 

4. From January 22, 1961, to the date of this complaint, re- 
spondent has failed to pay the agreed upon purchase price. 


CONCLUSIONS 


The facts set forth in the Findings of Fact, constitute a vio- 
lation of the provisions of section 202(a) of the act. (7 U.S.C. 
192(a)). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 


ORDER 


Respondent, in connection with the purchase of livestock in 
commerce, shall cease and desist from failing or refusing to pay 
the agreed upon purchase price for such livestock. 


This order shall become effective on the first day after service 
of a copy upon the respondent. 


(No. 7761) 


In re UNION LIVESTOCK YARDS, INC. P&S Docket No. 2678. 
Decided May 29, 1962. 


Cease and Desist—Suspension of Registration 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices and its registration under the act is suspended for 10 days. 


Mr. Jerome S. Ducrest, for complainant. Mr. Frank B. Bird, of Maryville, 
Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on February 20, 1962, charges 
respondent with various violations of the act and the regulations. 
In an answer filed on March 30, 1962, respondent admits the 
jurisdictional allegations in the complaint and submits to the 
jurisdiction of the Secretary in the matter, admits certain other 
allegations of the complaint and neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
examiner, and consents to the issuance of an appropriate order 
requiring it to cease and desist from the practices complained 
of and suspending its registration as a market agency for a 
period of 10 days. Complainant has recommended that the order 
agreed to by respondent in said answer be issued. 
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FINDINGS OF FACT 


1. The Union Livestock Yards, Inc. stockyard, Knoxville, 
Tennessee, hereinafter referred to as the stockyard, is now and 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 


2. Respondent, whose business address is P. O. Box 53812, 
Knoxville 18, Tennessee, is a corporation organized under the 
laws of the State of Tennessee and has its office and place of 
business at the stockyard. Respondent is now and was at all times 
hereinafter referred to registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for its own account at the stockyard. 


3. Respondent, at the stockyard, during the month of April 
1961, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of 
its own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting there- 
for and payment of the portions thereof due the owners or con- 
signors, in that respondent, on April 30, 1961, had a shortage 
in shippers’ proceeds in the amount of $39,139.55. As of that 
date respondent had shippers’ proceeds checks outstanding in the 
amount of $66,889.51 and cash in bank and current proceeds 
receivables totalling only $27,749.96, to offset said checks, result- 
ing in said deficiency in custodial account funds of $39,139.55. 


4. Respondent, at the stockyard, during the period May 1, 
1960, through April 30, 1961, regularly and consistently sold 
livestock consigned to it for sale on a commission basis to two 
part owners and an employee of respondent, who purchased the 
livestock for speculative purposes, as follows: 


(a) Respondent, at the stockyard, on or about 11 specified 
dates and at divers other times during the period July 1, 1960, 
through April 30, 1961, sold livestock consigned to it for sale on 
a commission basis to W. J. Hamilton, part owner of respondent, 
who purchased the livestock for speculative purposes. 


(b) Respondent, at the stockyard, on or about six specified 
dates and at divers other times during the period September 
1, 1960, through March 31, 1961, sold livestock consigned to it 
for sale on a commission basis to Robert Ferguson, Jr., auction 
-eer-employee of respondent, who purchased the livestock for 
speculative purposes. 
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(c) Respondent, at the stockyard, on or about seven specified 
dates and at divers other times during the period May 1, 1960, 
through April 30, 1961, sold livestock consigned to it for sale 
on a commission basis to the Young Livestock Company, Inc., 
a registered dealer and market agency which is part owner of re- 
spondent, which purchased the livestock for speculative purposes. 


5. Respondent, at the stockyard, on or about 21 specified 
dates and at divers other times during the period May 1, 1960, 
through April 30, 1961, knowingly permitted the Young Live- 
stock Company, Inc., a registered dealer and market agency 
which is part owner of respondent, to buy livestock under as- 
sumed, false and fictitious names or initial and initial-numeral 
designations, and, in connection with such purchases by said 
Young Livestock Company, Inc., issued invoices showing said 
assumed, false and fictitious names or initial and initial-numeral 
designations as the purchaser of the livestock instead of the 
Young Livestock Company, Inc., copies of which false and incor- 
rect invoices were made a part of respondent’s accounts and 
records. 

6. (a) Respondent, at the stockyard, during the period Feb- 
ruary 5, 1960, through April 30, 1961, permitted L. M. Ken- 
nedy, Jr., a dealer whose registration was suspended throughout 
said period, to buy and sell livestock and furnish him services 
and facilities in connection with said livestock operations, not- 
withstanding that respondent, prior to said period, had been 
informed by complainant that the registration of said L. M. 
Kennedy, Jr., had been suspended and put on notice that re- 
spondent would be in violation of the act and the regulations 
if it furnished Kennedy with services or facilities in connection 
with his dealer operations during the period of the suspension 
of his registration. 

(b) Respondent, at the stockyard, on or about 9 specified dates 
and at divers other times during the period January 1, through 
April 30, 1961, knowingly permitted L. M. Kennedy, Jr., a reg- 
istered dealer whose registration was suspended during said 
period, to buy livestock consigned to respondent for sale on a 
commission basis, under the assumed name of “Foster,” and, 
in connection with such purchases by Kennedy, issued accounts 
of sale and invoices showing said assumed name of ‘Foster’ as 
the purchaser of the livestock instead of Kennedy, copies of 
which false and incorrect accounts of sale and invoices were 
made a part of respondent’s accounts and records. 
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7. (a) Respondent, at the stockyard, on or about seven speci- 
fied dates and at divers other times during the period February 
1 through April 30, 1961, sold livestock consigned to it for sale 
on a commission basis, and, in accounting to the consignors for 
the sale of their livestock in such sales transactions, submitted 
to said consignors accounts of sale showing initial designations 
instead of the full, true and correct names of the buyers of their 
livestock. 


(b) Respondent, as the stockyard, on or about eight specified 
dates and at divers other times during the period July 1, 1960, 
through April 30, 1961, sold livestock consigned to it for sale on 
a commission basis, and, in connection with such sales transac- 
tions, issued invoices which failed to show the full, true and cor- 
rect names of the purchasers of the livestock. 


8. (a) Respondent, during the first half of the year 1960, 
permitted the Young Livestock Company, Inc., a registered 
market agency and dealer, to acquire 20 percent of the stock of 
respondent. 


(b) Respondent, during the period July 1, 1960, through De- 
cember 31, 1961, permitted the Young Livestock Company, Inc., 
through J. W. Young, its president and principal owner, and 
Bob Young, vice president and part owner, to participate in the 
management and operation of respondent. 


9. Respondent, at the stockyard, during the period April 1, 
1960, through December 31, 1961, failed to charge to and collect 
from the Young Livestock Company, Inc., the yardage charge 
specified in respondent’s rate schedule in effect during said years 
in connection with livestock yarded at the stockyard by said 
Young Livestock Company, Ince. 


10. Respondent, during the years 1960 and 1961, failed to keep 
accounts, records and memoranda that fully and correctly dis- 
closed all transactions involved in its business as a market agency 
and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
10, it is concluded that respondent has wilfully violated sections 
304, 306(f), 307, 312(a) and 401 of the act, sections 201.40, 
201.41, 201.43, 201.57, 201.60, 201.67 and 201.81 of the regula- 
tions, and section 10 of an act entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for 
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other purposes,” which section is incorporated in and made a 
part of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act. 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint and suspending its registration for a period 
of 10 days, and complainant has recommended that such an order 
be issued, the order will be issued. Respondent has requested that 
the suspension of its registration be made effective July 1, 1962, 
and complainant has recommended that such request be granted. 


ORDER 


Respondent shall cease and desist from: 


(1) selling livestock consigned to it for sale on a commission 
basis to its owners, officers, agents or employees for speculative 
purposes; 

(2) permitting its owners, officers, agents or employees to buy 
livestock through its facilities under assumed, false and fictitious 
names or initial and initial-numeral designations ; 

(3) issuing invoices, accounts of sale, or other accountings, in 
connection with its livestock sales operations, showing assumed, 
false and fictitious names or initial and initial-numeral designa- 
tions as the sellers or purchasers of livestock instead of the true 
and correct names of the sellers or purchasers; 

(4) permitting suspended registrants to buy and sell livestock 
through its facilities or furnishing suspended registrants services 
and facilities in connection with livestock purchase and sales 
operations; 

(5) permitting an independently operated and separately 
registered dealer to have an ownership interest in respondent 
corporation ; 

(6) permitting an independently operated and separately regis- 
tered dealer to participate in the management and operation of 
respondent; and 

(7) failing to charge and collect, from persons using respond- 
ent’s facilities, the charges in effect and specified in respondent’s 
rate schedule on file with the Department. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and maintain such account in accordance 
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with the provisions of section 201.42 of the regulations under 
the act. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency. 


Respondent’s registration under the act is suspended for a 
period of 10 days beginning at 12:01 a.m. July 1, 1962. 


This order shall become effective on July 1, 1962. 


Copies hereof shall be served upon the parties. 


(No. 7762) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided May 31, 1962. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges by 
eliminating the charge for weighing livestock sold by auction. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, an amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 17, 1960 (19 
A.D. 1246), as modified by orders issued May 18, 1961 (20 A.D. 
471) and September 6, 1961 (20 A.D. 921), authorizing assess- 
ment of the current temporary schedule of rates and charges to 
and including November 30, 1962, unless modified or extended 
by further order before the latter date. 


By a petition filed on May 29, 1962, the respondent requested 
authority to eliminate from the current temporary schedule the 
charge for weighing livestock sold by auction. 


Prior to the issuance of the order of November 17, 1960, 
authorizing increases in the rates and charges, notice of the peti- 
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tion therefor was published in the Federal Register, and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 17, 1960, as modified by the orders of May 
18, 1961, and September 6, 1961, is further modified so as to 
authorize the respondent to eliminate the charge for weighing 
livestock sold by auction as requested in the petition filed on May 
29, 1962. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on June 6, 1962. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on June 6, 1962. 


Copies hereof shall be served upon the parties. 


(No. 7763) 


In re I, KAPLAN, INC. P&S Docket No. 2683. Decided May 31, 
1962. 


Packer—Misrepresentation—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from selling or shipping in com- 
merce meat which is represented to be Federally inspected when such 
meat has not been so inspected. 
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Mrs. Dona S. Kahn, for complainant. Kennedy, O’Brien & O’Brien, of Scran- 
ton, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a Complaint and Notice of 
Hearing filed on March 6, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of section 202(a) of the act (7 U.S.C. 192(a)) and of 
section 401 of the act (7 U.S.C. 221). 


Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of 
the hearing examiner, and consents to the issuance of a specified 
order, with findings and conclusions for the purpose of this 
proceeding only based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation, with its principal place of 
business at 218 Hull Avenue, Olyphant, Pennsylvania. Respond- 
ent is now, and was at all times material herein, a packer within 
the meaning of the act and subject to the provisions of the act, 
in that respondent is now, and was at all times material herein, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meat or 
meat food products for sale or shipment in commerce. 


2. On or about August 24, 1960, respondent offered for sale 
and shipped in commerce meat which it represented as having 
been federally inspected and passed, when in fact such meat had 
not been so inspected and passed. Specifically, respondent offered 
for sale and shipped 23,220 pounds of boneless veal from its 
plant at Olyphant, Pennsylvania, to Weinstein Wholesale Meats 
at Hopkins, Minnesota, which meat was packed in cartons bear- 
ing domestic meat labels representing that the contents thereof 
had been federally inspected and passed, when in fact such meat 
had not been so inspected and passed. 
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3. Respondent, during the years 1960 and 1961, failed to 
make and keep such accounts, records, and memoranda as would 
fully and correctly disclose all transactions involved in its busi- 
ness, in that respondent failed to keep a record of all meat and 
meat food products manufactured or prepared for sale or shipment 
in commerce, which would identify that meat or meat food prod- 
uct which had been federally inspected and passed. Respondent 
further failed to keep itemized inventory records of all meat 
and meat food products on hand on its premises. 


CONCLUSIONS 


The facts as set forth in Finding of Fact 2 constitute a vio- 
lation of section 202(a) of the act (7 U.S.C. 192(a)). The facts 
as set forth in Finding of Fact 3 constitute a violation of section 
401 of the act (7 (U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that the 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents and employees, 
directly or indirectly, through any corporate or other device, shall 
cease and desist from selling or shipping in commerce meat 
which is represented to be federally inspected and passed, which 
meat respondent knows has not been so inspected and passed by 
an official meat inspector employed by the United States Depart- 
ment of Agriculture. 


Respondent shall establish and keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in its business, including accounts, records, and memo- 
randa which will disclose the type of inspection of all meat and 
meat food products sold or shipped in commerce and complete 
itemized inventories of all meat and meat food products. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 


respondent. 
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DISMISSAL—DEATH OF RESPONDENT 
(No. 7764) 


P&S Docket No. 2574. Dismissed May 21, 1962, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7765) 


E. PARDEE v, JERRY BOREN. P&S Docket No. 2624. Order issued 
May 17, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7766) 


R. T. ENGLUND COMPANY v. JAMES J. ROTELLA. PACA Docket 
No. 8398. Decided May 2, 1962. 


F.o.b. Sale—Acceptance—Liability 


It is concluded that this was an f.o.b. sale, that respondent accepted the 
shipment, that respondent failed to prove a breach of the contract on 
the part of complainant, and that respondent is liable for the contract 
price. 


Mr. Paul G. Hunter, Bureau of Service, Phoenix, Arizona, for complainant. 
Preston, Murray & Minor, of Binghamton, New York, for respondent. 
Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on April 3, 1961, it is al- 
leged that complainant sold to respondent one carload of two- 
dozen size lettuce at an agreed price of $1.35 per carton, plus 
vacuum cooling, for a total contract price of $960, f.0.b. El Cen- 
tro, California, to be shipped to respondent at Binghamton, New 
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York. It is also alleged that the carload of lettuce was received 
and accepted by respondent, but that no part of the purchase 
price has been paid. 


A copy of the complaint was served upon respondent on April 
21, 1961. Copies of the report of investigation prepared by the 
Department were served upon respondent’s attorneys and com- 
plainant’s representative on May 22 and May 23, 1961. Two 
supplemental reports of investigation were also served on the 
parties. Respondent filed an answer on May 5, 1961, denying 
each and every allegation of the complaint. As a separate de- 
fense, respondent alleges that the carload of lettuce was received 
in a frozen and damaged condition and failed to grade U.S. No. 
1. Respondent requested an oral hearing. 


A hearing was held at Binghamton, New York, on November 
17, 1961. The deposition of Jerry Asher was received in evidence 
for complainant. Respondent was represented by counsel who 
introduced the testimony of James J. Rotella and Saleem B. 
Bomysoad. 


FINDINGS OF FACT 


1. Complainant is an individual, R. T. Englund, doing busi- 
ness as R. T. Englund Company, whose address is Post Office 
Box 1325, Scottsdale, Arizona. 


2. Respondent is an individual, James J. Rotella, whose ad- 
dress is 182 Henry Street, Binghamton, New York. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 


8. On or about January 24, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload consisting 
of 640 cartons of “Crisp Eatin” brand California Iceberg lettuce, 
two-dozen size, at $1.35 per carton, plus 15 cents per carton for 
precooling, or a total contract price of $960, f.o.b. El Centro, 
California. The lettuce was sold subject to the specification 
“Shipper advises not government inspected but equal to U.S. 
+ 1—nice, clean lettuce weighing 45-47#.” The contract was 
negotiated by Mike Brokerage Company of Albany, New York, 
acting as broker for both parties. 


4. On or about January 23, 1961, complainant shipped car 
PFE 45325 containing 640 cartons of two-dozen size, ‘Crisp 
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Eatin” brand California Iceberg lettuce from El] Centro, Cali- 
fornia, to himself at Kansas City, Missouri. 


5. On or about January 24, 1961, and in fulfillment of the 
contract, complainant diverted car PFE 45325 from Kansas City, 
Missouri, to respondent at Binghamton, New York. On the 
following day, January 25, 1961, complainant filed a second order 
again diverting the car to respondent at Binghamton, New York, 
with the following instructions: ‘Deliver car only upon sur- 
render of original bill of lading or delivery order signed by R. T. 
Englund Co.” 


6. Upon arrival of car PFE 45325 at Binghamton, New York, 
on February 2, 1961, respondent refused to accept the shipment 
and complainant was so advised the same day by wire from the 
carrier’s freight agent. 


7. On February 2, 1961, the outside temperature at Bing- 
hamton, New York, was twenty-four degrees below zero. 


8. On February 3, 1961, at 11:40 a.m., complainant diverted 
car PFE 45325 from respondent to LGL Corporation at Harlem 
River, New York. 


9. On February 3, 1961, at 1:11 p.m., the railroad freight 
agent wired complainant that respondent still refused to accept 
car PFE 45325 and asked for immediate instructions on disposi- 
tion. In a reply wire on the same day, complainant instructed 
the freight agent to release the car to respondent immediately. 


10. On February 3, 1961, at 3:20 p.m. complainant diverted 
car PFE 45325 from LGL Corporation at Harlem River, New 
York, back to respondent at Binghamton, New York. 


11. On February 3, 1961, complainant wired respondent as 
follows: 


“Refering your conversation with Mr. Hunter we releasing 
PFE 45325 lettuce to you original contract of full payment 
of invoice on Monday 2/6 which will give you an opportunity 
to reduce your losses file claim against carrier.” 


12. On February 3, 1961, car PFE 45325 received a restricted 
Federal inspection at Binghamton, New York. The inspector 
reported the bunkers as being full of ice with doorway tempera- 
tures of 32° F., at top and 30° F., at the bottom. The condition 
of the lettuce was described as follows: 
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“Generally crisp and fresh. Average 5% damage by tipburn. 
NO DECAY. Floor layer cartons show freezing 1 to 2 
inches into contents at contact with floor-racks. Cartons 
adjacent to side walls show freezing from 11% inches at 
floor layer to 1% inch in 8rd layer.” 


The inspector certified the lettuce as meeting quality require- 
ments but failing to grade U.S. No. 1 only on account of condi- 
tion. 


13. On February 4, 1961, the freight agent at Binghamton, 
New York, sent the following wire to complainant: “RELEASED 
PFE 45325 TO JAMES J. ROTELLA 10 05 AM FEB 4TH 
WITHOUT SURRENDER OF DELIVERY ORDER.” 


14. On or about February 4, 1961, respondent accepted car 
PFE 45325 at Binghamton, New York, and resold the lettuce 
contained therein. 


15. Respondent has made no payment to complainant on ac- 
count of this transaction. There is now due and owing to com- 
plainant from respondent the amount of the agreed purchase 


price, $960. 


16. The formal complaint was filed on April 3, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is clear from the record that the dispute here resulted from 
the frozen condition of the lettuce found at destination on Feb- 
ruary 2, 1961, on which day the outside temperature at Bing- 
hamton, New York, was 24 degrees below zero. The Federal 
inspection certificate on February 3, 1961, describes the freezing 
condition found and also speaks of the bunkers being full of ice, 
with doorway temperatures of 32° F. at the top and 30° F. at 
the bottom of the load. Upon arrival, respondent refused to 
accept the lettuce because of its frozen condition but later ac- 
cepted the car and resold its contents. Respondent has not paid 
the agreed purchase price, nor has he rendered to complainant 
any account whatever of the proceeds received upon resale. The 
first question for decision is which of the parties is to assume 
responsibility for the freezing injury found upon arrival of the 
shipment at Binghamton. 
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There is no dispute that the transaction was a straight f.o.b. 
sale and respondent conceded that in such a sale the risk 
of loss in transit falls upon the buyer. However, respondent con- 
tends that since the car was not billed open to him, complainant 
thereby retained control at all times thus changing the nature of 
the transaction to that of a delivered sale. While it is true that 
complainant shipped the car on a closed billing, and that in his 
diversion order of January 25, 1961, complainant gave instruc- 
tions to deliver the car only upon surrender of the original bill 
of lading or the delivery order signed by complainant, we find 
no merit to respondent’s contention. The term “F.o.b.” is defined 
in the regulations to mean, among other things, that the buyer 
assumes all risk of damage and delay in transit not caused by 
the shipper, irrespective of how the shipment is billed (7 CFR 
46.41(i)). It was also proper for complainant to restrict delivery 
of the car as he did in the diversion order of January 25, 1961. 
We have in the past held that retention of the right of possession 
to a car in a diversion order is a standard form of billing where 
the seller desires to retain a security interest pending payment 
of the draft, or other performance by the buyer, and such action 
has no effect upon passage of legal title to the goods in accord- 
ance with contract terms. Frank Kenworthy Company Vv. LaRosa 
Distributors, 13 A.D. 187 and 261. 


Respondent testified that he did not know the car had been 
rolling from El] Centro, California, for at least one day when he 
purchased it through the broker on January 24, 1961. It is re- 
spondent’s position that in this one-day interval, and prior to 
his purchasing the car, the lettuce might have been frozen in 
transit. That respondent was well aware of the date the car was 
shipped from California is evidenced by the broker’s standard 
memorandum of sale, copies of which were sent to the parties, 
showing the point of shipment as El Centro, California, and the 
time of such shipment as January 23, 1961. It is significant that 
this defense was not raised in respondent’s answer nor at any 
other time prior to the hearing. 


Respondent testified that he accepted the car only after he 
was instructed by the broker to sell the lettuce for complainant’s 
account, as well as by Mr. Hunter (complainant’s representative) 
or Mr. Asher (complainant’s sales-manager). This testimony was 
corroborated by Saleem B. Bomysoad, a respondent witness. Here 
again, this defense was raised for the first time at the hearing. 
If, as claimed, respondent had been authorized to sell on consign- 
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ment, this would have been a valid and material defense, and one, 
certainly, of such sufficient importance as not to be overlooked 
at the time the answer was prepared. However, no mention of 
this defense is made in the answer. Respondent’s version is at 
variance with certain of complainant’s documentary evidence 
which reveals that on the same day, February 3, 1961, that com- 
plainant’s sales-manager ordered the car released to respondent, 
he also wired respondent as follows: 


“Refering your conversation with Mr. Hunter we re- 
leasing PFE 45325 lettuce to you original contract of 
full payment of invoice on Monday 2/6 which will give 
you an opportunity to reduce your losses file claim 
against carrier.” 


Again, in the sales-manager’s deposition, we find the following 
testimony: 


“19Q—Did you hear from Rotella again? 


“A—Yes, through the Bureau of Service. He called the 
Bureau of Service on February 3rd and said he had 
talked to PACA in New York and he now wanted to sell 
the car in Binghamton to mitigate the loss. He under- 
stood that he had a good freight claim against the rail- 
road for freeze damage. The Bureau, acting in our be- 
half, told him if he would pay the invoice they would 
get out confirmation and release the car to him. We 
did this by wire to the D & H Railroad on February 3, 
1961. We also notified Rotella on the 3rd that the car 
was released to him and that we expected payment of 
the original invoice.” 


The broker, of course, would have been the best witness to either 
confirm or deny his claimed instructions to respondent to sell on 
consignment. But respondent failed to obtain the broker’s testi- 
mony and offered no explanation for this failure. 


Finally, respondent’s conduct after reselling the lettuce was 
not that of one who had been instructed to sell on consignment. 
He made no returns and submitted no account sales to either 
complainant or the broker. While respondent testified that he 
received approximately $1,250 for the lettuce, or a net recovery 
of about $400, he did not offer in evidence any statement or other 
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document to account for the exact resale proceeds. Nor did he 
furnish any proof to support his claim of having dumped one- 
half of the shipment. 


In the circumstances of this case, it is concluded that the 
affirmative defenses asserted by respondent have not been proved 
by either competent, reliable or preponderant evidence. It is fur- 
ther concluded that complainant has established convincingly 
that this carload of lettuce was sold on a straight f.o.b. basis; 
that respondent accepted the car after first refusing to accept 
it upon arrival; and that respondent has failed to prove any 
breach of contract by complainant. Accordingly, respondent’s 
failure to pay the agreed purchase price of $960 is in violation 
of section 2 of the act, for which reparation, with interest, should 
- be awarded to complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $960, with interest thereon at the 
rate of 5 percent per annum from March 1, 1961, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7767) 


EDWARD APRIL v. UNION PACKAGING CO. AND ANTHONY J. PEPE. 
PACA Docket No. 8516. Decided May 3, 1962. 


Agent—Disclosed Principal—Liability 


It is concluded that respondent Anthony J. Pepe acted as agent for a dis- 
closed principal and that the principal, respondent Union Packaging 
Co., is liable to complainant for the purchase price. The complaint as 
to respondent Anthony J. Pepe is dismissed. 


Complainant pro se. Mr. Monroe S. Gordon, of New Britain, Connecticut, 
for respondents. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


he 
ne- 


the 
ved 
ur- 
ely 
is ; 
apt 


t’s 
on 
ild 


to 
he 


APRIL v. UNION PACKAGING CO. 485 
Cite as 21 A.D. 484 


An informal complaint was filed on January 18, 1961, and the 
formal complaint was filed on May 10, 1961. Complainant seeks 
reparation of $510, which is alleged to be the balance of the total 
purchase price of four truckloads of onions sold to Anthony J. 
Pepe, for Union Packaging Co., during August, September, and 
October 1960. 


Copies of the formal complaint were served upon Anthony J. 
Pepe and Union Packaging Co., respectively. on June 22 and 23, 
1961. Copies of the Department’s report of investigation were 
served upon the attorney for Anthony J. Pepe on September 7, 
1961, upon complainant on September 11, 1961, and upon Union 
Packaging Co. on September 27, 1961. 


No answer was filed by Union Packaging Co. On August 28, 
1961, respondent Anthony J. Pepe filed an answer denying gen- 
erally the material allegations of the complaint and alleging pay- 
ment made in full for the onions purchased by him. This re- 
spondent requested an oral hearing. 


An oral hearing was held at New Britain, Connecticut, on 
November 27, 1961. The two respondents were represented by 
the same counsel. Two witnesses appeared and testified, com- 
plainant and Anthony J. Pepe. Respondent Anthony J. Pepe filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Edward April, is an individual whose ad- 
dress is Box 92, R.D. + 2, Goshen, New York. 


2. Respondent Anthony J. Pepe is an individual whose ad- 
dress is 197 Meadow Street, Waterbury, Connecticut. At the time 
of the transactions involved herein, this respondent was licensed 
under the act. 


8. Respondent Union Packaging Co. is a corporation whose 
address is 300 Railroad Hill Street, Waterbury, Connecticut. At 
the time of the transactions involved in this proceeding, this 
respondent was not licensed under the act, but was subject to 
license. 


SEMI WR he! t ' a reg? TEV CTT ITEM SPR age 

4. During August, September, and October 1960, Anthony J. 

Pepe purchased from complainant for his own account and as 

agent for Union Packaging Co. the following lots of onions and 
empty bags, f.o.b. complainant’s farm, Goshen, New York: 
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Unit Union Unit 
Date Anthony J.Pepe Price Packaging Co. Price 
Aug. 30 150 bags of onions $1.15 150 bags of onions $1.15 
Sept. 17 150 bags of onions 15 150 bags of onions 75 
Sept. 24 1,000 empty bags .064% 150 bags of onions «75 
1,000 o = 05% 

106 bags of onions 75 

25 bags of onions 125 

35 bags of onions 75 
Oct. 4 150 bags of onions 75 150 bags of onions 75 


5. The onions purchased on August 30, 1960, were shipped 
by complainant’s truck from Goshen, New York, to the purchas- 
ers at Waterbury, Connecticut, on or about that same day. The 
onions and empty bags subsequently purchased were loaded on 
trucks of Anthony J. Pepe at complainant’s farm and shipped to 
Waterbury, Connecticut. Anthony J. Pepe received the onions 
and empty bags which he purchased for his own account and 
he has paid complainant in full for these purchases. Union Pack- 
aging Co. received the 600 bags of onions purchased for its 
account without complaint but has failed to pay the total pur- 
chase price of $510, although complainant has requested payment. 


6. The formal complaint was filed on May 10, 1961, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Although complainant alleged in the formal complaint that he 
sold the four truckloads of onions to Anthony J. Pepe for Union 
Packaging Co., at the oral hearing complainant apparently took 
the inconsistent position that all of the onions were sold to An- 
thony J. Pepe who did not disclose or make clear that he was 
buying 600 bags of the onions as agent for Union Packaging Co. 
In this connection, complainant testified that the first load of 
onions were sold to Pepe and he made out a delivery ticket or 
receipt to him for 300 bags of onions; that this load was shipped 
on complainant’s truck and one-half of the load was delivered 
to each respondent; and that he subsequently received two de- 
livery tickets showing that each respondent received 150 bags. 
As to the other loads, he testified that Pepe asked him to make 
out separate delivery tickets for each respondent and that Pepe 
said complainant would receive payment from Union Packaging 
Co. for the onions delivered to that respondent. Complainant tes- 
tified further that he felt Pepe was responsible for payment and 
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that it was not complainant’s concern if Pepe resold or distrib- 
uted the onions elsewhere. 


Anthony J. Pepe testified that, with respect to each load, he 
ordered from complainant a specific number of bags of onions 
for himself and a specific number for Union Packaging, Co.; that 
he delivered three of the lots to Union Packaging, the first being 
delivered by complainant; and that the onions which he pur- 
chased for himself have been paid for in full. The cancelled 
checks were placed in evidence. Pepe also testified that the de- 
livery ticket for the first load erroneously showed him as buyer 
of 300 bags of onions and he made out two separate tickets, one 
for each respondent, on blank forms furnished by complainant’s 
truck driver. Complainant admitted that he gave the driver the 
forms and that he did not object to the change made in the first 
delivery ticket. Complainant also admitted that he did not de- 
mand payment from Anthony J. Pepe for any onions delivered 
to Union Packaging Co. and that Anthony J. Pepe never said he 
would pay for such onions or would guarantee payment. 


Attached to the formal complaint are copies of complainant’s 
delivery tickets, three of which are made out to Union Packaging 
Co. for 150 bags of onions. The ticket dated August 30, 1960, 
is signed “F. Pepe U. Packing Co.” The ticket dated October 4, 
1960, contains the words “Please send some money” which com- 
plainant admitted placing thereon. 


There is no dispute that in several years prior to 1960 com- 
plainant had sold onions to each of the respondents. According 
to Anthony J. Pepe, in 1960 respondents decided to have him buy 
onions for both respondents and deliver them on the same truck 
to save freight charges. On the basis of the evidence submitted, 
it is concluded that Anthony J. Pepe expressly purchased the 
600 bags of onions involved herein as agent for Union Packaging 
Co. Since Pepe acted as agent for a disclosed principal, com- 
plainant must look to such principal for the purchase price. Ac- 
cordingly, the complaint as to Anthony J. Pepe should be dis- 
missed. 


Respondent Union Packaging Co. did not file an answer to the 
formal complaint and, therefore, is deemed to have admitted the 
allegations of the complaint as provided in section 47.8(c) of 
the rules of practice (7 CFR 47.8(c)). Furthermore, it appears 
in the report of investigation that Frank Pepe, one of the ot- 
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ficers of Union Packaging Co., admitted to a representative of 
the Department on February 3, 1961, this respondent’s indebted- 
ness to complainant in the sum of $510. At the oral hearing, the 
attorney for respondents advised that Frank Pepe had tele- 
phoned him that morning and asked counsel to make a statement 
acknowledging this respondent’s liability to complainant in the 
sum of $510 and to express the intention to pay as soon as its 
finances permit. 


The failure of Union Packaging Co. to pay the sum of $510 to 
complainant is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date hereof, respondent Union Pack- 
aging Co. shall pay to complainant, as reparation, $510, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1960, until paid. 


The complaint as to Anthony J. Pepe is hereby dismissed. 
The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7768) 


HYBELS’ PRODUCE Co., INC. v. UNITED STATES FRUIT Co. PACA 
Docket No. 8364. Decided May 3, 1962. 


Prior Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on April 26, 1962, awarding reparation to complain- 
ant against respondent and dismissing respondent’s counterclaim. 
Upon reexamination of the record on our own motion, we find a 
basic defect in our order of April 26 with respect to our ruling 
on the counterclaim. Accordingly, the order of April 26, 1962, is 
hereby vacated, and a further order will be issued. 
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(No. 7769) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. WOODY HERRIN PRO- 
DUCE. PACA Docket No. 8457. Decided May 3, 1962. 


Breach of Contract—Damages—Dismissal 


Since respondent established a breach of the contract on the part of com- 
plainant and since the amount claimed as damages is reasonable, the 
complaint is dismissed. 

Complainant pro se. Mr. Eulyse M. Smith, of Memphis, Tennessee, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 19, 1961, complainant seeks 
to recover reparation in the amount of $129, which is alleged 
to be the unpaid balance of the purchase price of a truckload 
of potatoes sold to respondent on January 19, 1961. 


A copy of the formal complaint was served upon respondent 
on June 5, 1961, but respondent failed to file an answer thereto. 
Subsequently, by letter dated July 12, 1961, respondent was in- 
formed by the Department that he was considered to be in de- 
fault in this proceeding. Prior to the issuance of a default order, 
however, respondent requested that the default be set aside and 
that he be allowed to file an answer to the formal complaint. 
The request was granted and respondent filed an answer, a copy 
of which was served upon complainant by the Department. 


In his answer, respondent admits that he purchased potatoes 
from complainant, as alleged in the formal complaint. Respond- 
ent alleges, however, that certain of the bags of potatoes failed 
to meet contract specifications, in breach of warranty and to his 
damage. Respondent, further, denies that any balance is due and 
owing to complainant on account of this transaction. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant and respondent adopted the sworn complaint and answer, 
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respectively, as their opening and answering statement. Com- 
plainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 1425 South Western Avenue, Chicago, 
Illinois. 


2. Respondent is an individual, Woodrow Vernon Herrin, do- 
ing business as Woody Herrin Produce, whose address is 362 
Washington Avenue, Memphis, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On January 19, 1961, in contemplation of shipment in 
interstate commerce, complainant agreed to sell and respondent 
agreed to buy potatoes in the quantities, of the grades, and at the 
prices, f.o.b. Chicago, Illinois, which appear below: 


750 10-pound sacks U. S. No. 1, Size A, Russets in peach mesh bags, 


@ 5.75 per hundredweight $ 431.25 
100 100-pound sacks U.S. No. 2, Size A, Russets @ 3.65 365.00 
150 100-pound sacks U.S. No. 1, Size A, Russets @ 5.10 765.00 

Total $1,561.25 


4, The agreement between the parties was negotiated by a 
broker, the Memphis Produce Exchange, Memphis, Tennessee. 
The broker did not issue a memorandum in connection with the 
sale. 


5. On January 19, 1961, potatoes in the quantity set forth in 
Finding of Fact No. 3 were shipped by complainant from Chi- 
cago, Illinois, to respondent at Memphis, Tennessee, on a truck 
supplied by respondent. Thereafter, on January 20, 1961, com- 
plainant invoiced respondent for the potatoes in the total amount 
of $1,561.25. 


6. The truckload of potatoes arrived in Memphis, Tennessee, 
on January 21, 1961, where a portion of the load was federally 
inspected at 10 a.m. on that same day. The results of that in- 
spection, in part, are as follows: 


“Products Inspected: Russet Burbank Potatoes in bur- 
lap sacks branded ... ‘U.S. No. 1, Idaho Potatoes, 100 
Ibs. Net, C. Ernest Josephson, Pingree, Idaho.’ Appli- 
cant states 150 sacks in lot. 
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“Quality: . . . Grade defects range 6 to 10%, average 
8%, chiefly shatterbruises and cuts. 


“Condition: Generally firm. No soft rot. From 1 to 4%, 
average 2% damage by Fusarium Tuber Rot, dry type. 


Grade: Fails to grade U.S. No. 1, Size A, account 
grade defects in excess of tolerance.” 


7. Respondent issued an accounting to complainant in con- 
nection with this load, dated March 1, 1961, which contained 
the following information: 


“750 Sx USONE Size A @ 5.75 — $ 431.25 
100 Sx . Russets @ 3.65 — 365.00 
150 Sx “ S-A @ 5.10 — 765.00 

$1,561.25 
Less 15 Sx USONE Russets Lost 
reworking @ 5.10 76.50 
$1,484.75 
Less Labor reworking 
150 Sx @  .35 52.50 
Balance Due $1,432.25 ” 


8. Respondent has paid complainant the sum of $1,432.25 in 
connection with this transaction. 


9. The formal complaint was filed on May 19, 1961, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The controversy in this proceeding is limited to that lot of 
150 sacks of potatoes contained in the load sold by complainant 
to respondent at a price of $5.10, and inspected on January 21, 
1961, at Memphis, Tennessee. Both complainant and respondent 
agree that this lot of potatoes was to be U.S. No. 1, Size A, at 
the time of shipment from Chicago, Illinois, on January 19, 1961. 
Complainant takes the position that all the potatoes in this ship- 
ment, including this lot, met contract requirements as to quality 
at that date and place and that respondent, having accepted the 
potatoes, owes complainant the entire f.o.b. purchase price there- 
for. Respondent disagrees with complainant and contends that a 
part of the shipment, the 150 sacks of potatoes mentioned pre- 
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viously, was not U.S. No. 1 at Chicago, Illinois, in breach of con- 
tract; that respondent, upon arrival of these potatoes at destina- 
tion, was forced to rework the lot in question and to dump 15 
sacks, at a total cost of $129; and that respondent owes com- 
plainant the contract price of $1,561.25, less respondent’s alleged 
damages of $129, or $1,432.25, which latter sum has been paid 
by respondent to complainant as an undisputed amount due in 
connection with this transaction. Respondent asks for a dismissal 
of the formal complaint. 


The lot of potatoes of which respondent complains was part 
of a carload, PFE 46970, manifested as 430 100-pound sacks, 
which was subjected to a Federal-State inspection at loading 
point, Pingree, Idaho, on January 12, 1961. The carload of pota- 
toes at that time and place was certified as being U.S. No. 1, 
Size A, with grade defects averaging within tolerance. Since no 
Federal inspection was made of this carload at Chicago, com- 
plainant relies upon the results of the inspection at loading point 
as proof of its position that the 150 bags of potatoes, which were 
a part of this carload, were U. S. No. 1 at Chicago, since the 
entire carload had been so certified at loading point nine days 
before. 


We have no other documentary evidence of the grade or quality 
of this carload of potatoes until the Federal inspection was se- 
cured in Memphis on the 150 bags coming from this carload, 
which were loaded onto respondent’s truck in Chicago. The Mem- 
phis inspection certified that this lot of potatoes had quality de- 
fects ranging from 6 to 10%, average 8%, consisting chiefly of 
shatterbruises and cuts, and that this lot did not grade U.S. No. 
1, Size A, due to the presence of defects in excess of tolerance. 
Respondent relies on this inspection to sustain his position that 
the 150 bags of potatoes were not U.S. No. 1 grade at Chicago, 
in violation of the contract between the parties. 


The Federal inspection at Memphis showed that the 150 bags 
of potatoes involved herein failed to grade U.S. No. 1 at Mem- 
phis due to quality defects exceeding the allowable tolerance for 
the grade. Quality factors determinative of grade are permanent 
in nature and do not change in transit. See Standardization and 
Inspection of Fresh Fruits and Vegetables, United States Depart- 
ment of Agriculture Miscellaneous Publication No. 604, page 24. 
Since this is so, we conclude that these defects were present in 
Chicago and that these potatoes were not U.S. No. 1 at that 
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place at the time of sale to respondent, in breach of contract 
between the parties. In coming to this conclusion, we do not 
mean to impugn the validity or correctness of the inspection 
made at loading point of the entire carload. The destination in- 
spector was inspecting a smaller quantity and undoubtedy looked 
at different samples than the shipping point inspector. In our 
opinion the inspection at destination is therefore the best evi- 
dence of the grade of the 150 bags inspected. 


Respondent, having established complainant’s breach, must 
also establish, by a preponderance of the evidence, the damages 
flowing from such breach. The only evidence we have on this 
point is respondent’s accounting, rendered to complainant, in 
which respondent shows the loss of 15 sacks of potatoes in re- 
working, at $5.10 per sack, plus labor charges of 35¢ per sack 
for reworking 150 sacks, or a total of $129. 


Since we have no evidence to the contrary, and since the fig- 
ures offered by respondent appear to be reasonable in the light 
of the circumstances, we accept this sum, $129, as the measure of 
respondent’s damages occasioned by complainant’s breach. 


Having accepted the potatoes, respondent became liable to 
complainant for the contract purchase price, $1,561.25, less prov- 
able damages sustained as a result of complainant’s breach, $129, 
or $1,432.25. Respondent has already remitted this sum to com- 
plainant, leaving nothing due and owing to complainant from 
respondent on account of this transaction. Accordingly, the com- 
plaint should be and hereby is dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 7770) 


TOKAY PRODUCE, INC. v. RED OWL STORES, INC. PACA Docket 
No. 8277. Decided May 11, 1962. 


Agent—Undisclosed Principal—Dismissal 


Respondent’s payment to complainant’s agent discharged respondent’s ob- 
ligation in connection with these shipments, and the complaint is dis- 
missed. 
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Mr. Edward A. Trabin, of Los Angeles, California, for complainant. Mr. 
Richard C. Johnson, of Hopkins, Minnesota, for respondent. Mr. Harry 
Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 15, 1960. The formal 
complaint was filed on December 21, 1960. Complainant seeks an 
award of $1,622, which is alleged to be the unpaid purchase price 
of two shipments of celery sold to respondent during April 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 17, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on January 9, 1961. Respondent 
filed an answer to the formal complaint on February 3, 1961, in 
which it denied liability and requested an oral hearing. 


The oral hearing was held in Minneapolis, Minnesota, on No- 
vember 7, 1961. Complainant was not present and was not repre- 
sented at the hearing, but the deposition of complainant’s presi- 
dent, Kay M. Kinoshita, was offered and received in evidence by 
the presiding officer at complainant’s request. Two witnesses tes- 
tified at the hearing on behalf of respondent, who was repre- 
sented by counsel. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tokay Produce, Inc., is a corporation whose 
address is 746 South Central Avenue, Los Angeles, California. 


2. Respondent, Red Owl Stores, Inc., is a corporation whose 
address is Post Office Box 329, Minneapolis, Minnesota. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On April 5, 1960, in the course of interstate commerce, 
one Ron White, Los Angeles, California, sold to respondent 450 
crates of celery at the price of $1.60 per crate, plus $75 for top 
ice, for a total of $795. 


4. The aforesaid 450 crates of celery were shipped by com- 
plainant from Los Angeles, California, on April 5, 1960, in car 
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PFE 73291, and in due course arrived at Minneapolis, Minne- 
sota, and were there received and accepted by respondent. 


5. On April 6, 1960, in the course of interstate commerce, 
Ron White sold to respondent 470 crates of celery at the price 
of $1.60 per crate, plus $75 for top ice, for a total of $827. 


6. The aforesaid 470 crates of celery were shipped by com- 
plainant from Los Angeles, California, on April 6, 1960, in car 
PFE 43163, and in due course arrived at Minneapolis, Minnesota, 
and were there received and accepted by respondent. 


7. In making the aforesaid sales, Ron White was acting as 
sales agent for complainant, Tokay Produce, Inc. White, how- 
ever, in making such sales, did not disclose to respondent, Red 
Owl Stores, Inc., that he was acting as agent for complainant in 
making these sales, but instead, sent to respondent invoices on 
his own letterhead, “Ron White Incorporated.” These invoices 
were received by the respondent. 


8. On the invoice for the 450 crates of celery shipped in car 
PFE 73291 there was the notation, “Please remit to: Tokay 
Produce Company, Stalls 626-29, Wholesale Terminal Market, 
Los Angeles 21, California.” There was no notation on the in- 
voice sent to respondent for the 470 crates of celery contained 
in car PFE 43163. 


9. Respondent did not receive any invoices for the aforesaid 
shipments directly from complainant, Tokay Produce, Inc. 


10. Respondent drew a check dated April 27, 1960, in the 
amount of $1,622, payable to the order of Ron White, and for- 
warded this to Ron White, who cashed same. 


11. The formal complaint was filed within 9 months after 
the alleged cause of action accrued. 


CONCLUSIONS 


The sole issue in this case is whether the payment by respond- 
ent to Ron White, which is undisputed, constituted legal payment 
for the celery. Complainant asserts that Ron White was only 
complainant’s sales agent, with no authority to receive payment. 
Respondent asserts that Ron White held himself out as the owner 
of the celery and that respondent had no way of knowing other- 
wise. Although complainant’s president Kay M. Kinoshita, testi- 
fied by deposition that invoices on complainant’s letterhead were 
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sent to respondent at the time of the shipments, respondent’s 
evidence is to the effect that it received no invoices except those 
indicating that Ron White was the owner. It is worthy of note 
that the complainant attached to its complaint in support of its 
cause of action copies of the invoices sent by Ron White and did 
not attach copies of invoices on its own letterhead, which Kay 
M. Kinoshita in his deposition said were sent to respondent. 


It seems hardly likely that the respondent received invoices 
from Tokay Produce, Inc., and then deliberately disregarded 
them so as to make payment to Ron White. It could have no 
logical reason for such course of action since it could only lead 
to difficulty. Consequently, the case must be considered on the 
basis that the respondent received only invoices from Ron White, 
copies of which were attached to the complaint, and that it had 
no notice of any interest of the complainant in the celery except 
that which it received by reason of the notation on the invoice 
for 450 crates of celery shipped in car PFE 73291 directing that 
remittance be made to Tokay Produce, Inc. 


It is the general rule that payment to the agent of an undis- 
closed principal by one who has dealt with the agent on the sup- 
position that the agent was acting for himself is a good defense 
as against the principal. See Alex-San Vegetable Company V. 
Sunny Valley Packing Company and Cal-Ari Packing Company, 
15 A.D. 847. See also 53 A.L.R. 439. That is the situation in this 
case unless the notation on the one invoice that remittance is to 
be made to Tokay Produce changes it. The notation does not go 
so far as to show that Tokay was the owner of the celery and 
entitled to payment for that reason. It is a simple request that 
payment be sent to Tokay Produce. Red Owl could not know the 
reason for the request. Its policy, as explained by the witness 
Walter Doelz, was to pay the concern from which it purchased 
merchandise. It had two invoices from Ron White. It had no in- 
voices from Tokay. Therefore, it paid Ron White. 


On a review of all the evidence, we are of the opinion, and do 
so conclude, that the notation on the one invoice was insufficient 
to charge respondent with knowledge of complainant’s interest in 
these shipments, or to put respondent on notice that it was deal- 
ing with White as complainant’s agent. Respondent’s payment to 
White, therefore, discharged respondent’s obligation in regard to 
these shipments by complainant. With no obligation remaining 
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against respondent, there is no basis for any claim by complain- 
ant. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7771) 


M. R. Davis & BROs. v. DELAWARE VALLEY FARMS. PACA Docket 
No. 8503. Decided May 17, 1962. 


Acceptance—Failure to Prove Damages 


Respondent failed to sustain its burden of proof as to damages resulting 
from complainant’s breach of warranty and therefore respondent is 
liable to complainant for the balance of the purchase price. 


Golbus & Golbus, of Chicago, Illinois. Respondent pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricui- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.y. 
In the formal complaint filed on May 29, 1961, complainant seeks 
an award of reparation in the amount of $688.63, which is 
alleged to be the balance of the purchase price of a carload of 
parsnips sold to respondent on or about February 21, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 1, 1961. A copy of 
the report of investigation and a copy of the complaint were 
served upon respondent on the same day. 


Respondent filed an answer on August 17, 1961, in which it 
alleges, in effect, that the parsnips received were not in accord- 
ance with the contract. Respondent further alleges that it was 
willing to make a reasonable settlement, but complainant refused 
to do so, 
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Since neither party asked for an oral hearing, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Maurice Davis, 
Sidney Davis, and Henry Davis, doing business as M. R. Davis 
& Bros., whose address is 1440 South Racine Avenue, Chicago, 
Illinois. 


2. Respondent is a partnership composed of Thomas Ferri 
and Angelo C. Ferri, doing business as Delaware Valley Farms, 
whose address is R. D. 1, Newtown, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about February 21, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload ot 
parsnips, 1 to 234, inches in diameter, with very few over 214 
inches, in old burlap bags, at the agreed price of $52.50 per 
ton, f.o.b. shipping point in Colorado. 


4. On February 28, 1961, complainant ordered diversion of 
car ART 26026 to respondent at Newtown, Pennsylvania. This 
car, which contained 670 sacks of parsnips weighing 42,260 
pounds, had been shipped from Denver, Colorado, on February 
27, 1961, billed to complainant at Chicago, Illinois. On February 
28, 1961, complainant mailed respondent an invoice in the amount 
of $1,109.33. 


5. On or about March 5, 1961, the car arrived at Philadel- 
phia, Pennsylvania, where respondent unloaded approximately 
100 sacks. The car containing the remainder of the parsnips con- 
tinued to Newtown. On or about March 6, respondent complained 
to complainant about the size of the parsnips and asked for an 
allowance of $200. Such allowance was refused. 


6. Respondent ordered a federal inspection of the shipment 
at Newtown, Pennsylvania, which was made at 9:25 a.m., March 
7, 1961. The resulting certificate reads, in part, as follows: 


“Condition of load: Partly unloaded, approximately 7% 
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ed load remaining in car. Through lengthwise and cross- 
on wise load. 3 to 7 rows, 4 to 8 layers. 
ch “Temperature: At doorways, top 47° F., bottom 45° F. 


“Size-Diameter: Generally 114 to 3 mostly 134 to 214 
inches in diameter. Range 5% to 45% average approxi- 
mately 20% over 21% inches in diameter. Less than 3% 
under 114 inches. From 6 to 12 mostly 8 to 1014 inches 
in length. 

“Quality: Roots are generally fairly well to well formed, 


fairly smooth to smooth, fairly clean to slightly dirty, 
well trimmed. Grade defects within tolerance. 


nt 
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“Condition: Firm. No decay. 


S, “Grade: U.S. No. 1 but fails to meet 214 inch maximum 
f account of oversize. 


“Remarks: Inspection and certificate restricted to prod- 
uct and lading in all layers of 6 doorway area stacks 
and upper 2 layers remainder of load. Applicant states 
stock purchased for U. S. No. 1, 214 inch maximum.” 


7s ee 


7. On May 15, 1961, respondent forwarded to the Department 
a check for $420.70 payable to complainant, together with the 
: following letter of explanation: 


3 “Total charges on invoice $1,109.33 
Less: Cost of labor @ .01 per pound: 
(in order to grade up to U.S. #1 


regulations) 422.60 
15% Loss due to oversize 166.40 
15% Deduction for freight 99.63 
Balance due $ 420.70 


This check represents the undisputed amount in this trans- 
action without prejudice to the rights of either party.” 


8. The formal complaint was filed on May 29, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it contracted 
to sell to respondent one carload of parsnips, 1 to 234 inches 
in diameter, with very few over 214 inches. While respondent in 
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its answer to the complaint did not dispute such allegation, it is 
noted that the certificate of federal inspection made at Newtown, 
Pennsylvania, on March 7, 1961, states that respondent said the 
parsnips were purchased as U. S. No. 1 grade. Furthermore, 
respondent stated in its letter to the Department dated May 1b, 
1961, that the parsnips were reconditioned on the basis of U.S. 
No. 1 grade. Complainant denied in its statement in reply that 
the contract specified U.S. No. 1 grade. If it is respondent’s con- 
tention that a grade or quality was specified in the contract, it is 
concluded that respondent has failed to prove such contention by 
a preponderance of the evidence. 


The evidence shows that respondent unloaded 100 sacks of the 
parsnips from the car while it was at Philadelphia, Pennsylvania, 
and took them by truck to respondent’s warehouse at Newtown, 
Pennsylvania. Such action constituted an acceptance of the ship- 
ment and respondent thereby became liable for the agreed pur- 
chase price, less any damages it may prove were sustained as a 
result of a breach of contract on the part of complainant. The 
burden of proving both the breach and the damages rests upon 
respondent. 


The contract specified very few parsnips over 214 inches in 
diameter. Apparently, it is respondent’s position that the words 
“very few” mean not more than 5 per cent of the parsnips may 
be over 21% inches in diameter and that complainant breached 
the contract because an average of 20 percent of the parsnips 
received exceeded 214 inches as disclosed by the federal inspec- 
tion. Complainant offered no explanation as to the meaning of 
the words “very few.” 


For the reason which will appear hereinafter, it is unnecessary 
to determine the exact meaning of the words “very few” under 
the circumstances of this proceeding. It is enough to express our 
opinion that these words meant that substantially less than 20 
percent of the parsnips would be over 214 inches in diameter 
and, therefore, the parsnips shipped to respondent were not in 
compliance with the contract. The Federal inspection of the 
parsnips in the car disclosed that 20 percent were in excess of 
214 inches in diameter. The approximately 100 sacks not in- 
spected were probably the same as to size. 


The general measures of damages for breach of warranty in 
the sale of produce is the difference between the market value of 
produce conforming to contract requirements and the market 
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value of the produce actually delivered. Trautman Bros. v. S. Strock 
& Co., 19 A.D. 431. The answering statement filed by respondent 
consists of the affidavit of Angelo C. Ferri, who states, as to 
damages, that “Had I been able to sell the over-sized parsnips, 
I would have gladly paid him but they were dumped after being 
held in my storage until June.” The only other evidence bearing 
on the matter of damages consists of copies of two letters in the 
report of investigation. One is respondent’s letter to the Depart- 
ment (Finding of Fact 7) wherein respondent claims a loss of 
$688.63. The other is a letter dated April 10, 1961, from an inves- 
tigator of the Department to complainant which mentions an inter- 
view the investigator had with Ferri on March 9, 1961. Accord- 
ing to the investigator, Ferri said that 200 bags out of 600 were 
graded out as “Jumbos” and that he contacted 15 grinders in 
the area and none were interested in buying them. The letter 
continues that on April 7, Ferri advised the investigator that he 
had more than 300 bushels from the shipment which he could 
not sell and that he had sold 100 bushels on March 13 which 
were rejected for oversize and he had no present prospects of 
selling them. 


Complainant contends in its brief that respondent has failed 
to prove the damages claimed. In particular, complainant urges 
that respondent has submitted no proof as to the dumping of any 
parsnips or the cost of resorting the parsnips and that the cost 
of labor of one cent per pound mentioned in respondent’s letter 
of May 15, 1961, (Finding of Fact No. 7) is excessive. Further- 
more, complainant contends that it is customary to grade 
parsnips as to size since various sizes have different uses, and, 
therefore, respondent had no additional expense for labor. 


In our opinion, the statements by respondent in the report of 
investigation are not sufficient to support the claimed loss. Such 
statements are far too sketchy to be of any value. Furthermore, 
they are not corroborrated by other evidence. It is concluded 
that respondent has failed to sustain the necessary burden of 
proof as to damages. 

The failure of respondent to pay to complainant the balance 


of the purchase price of $688.63 is in violation of section 2 of 
the act. Reparation should be awarded complainant in that 


amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $688.63, with interest thereon 
at the rate of 5 percent per annum from April 1, 1961, until paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7772) 


BERKS-LEHIGH COOPERATIVE FRUIT GROWERS, INC. v. JACKEL 
FARMS & COLD STORAGE. PACA Docket No. 8474. Decided May 
18, 1962. 


New Agreement—Error in Accounting 


It is concluded that the parties agreed to abrogate the original contract, 
that respondent’s resales of the apples for complainant’s account were 
made promptly and for the best prices available, and that, due to an 
error in accounting, respondent owes complainant a balance of $46.92. 

Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed June 19, 1961, complainant seeks 
to recover $1,039.58, which is alleged to be the balance of the 
purchase price of 850 bushels of apples sold to respondent, f.o.b. 
Magnolia, Delaware, in September 1960. 


A copy of the Department’s report of investigation was served 
upon complainant on June 29, 1961. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent on June 30, 1961. Respondent filed an answer to the 
complaint on July 7, 1961, in which an oral hearing was re- 
quested. Respondent alleges in his answer that upon arrival of 
the truckload of apples at LaGrangeville, New York, he refused 
to unload the shipment because of the severe damage found in 
the apples. Respondent further alleges that at complainant’s re- 
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quest, the apples were federally inspected and found to be 70% 
out of grade; that the Federal inspector so advised complainant 
over the telephone; that complainant requested respondent to sell 
the apples; and that the results of the sales were forwarded to 
complainant, 


An oral hearing was held at Poughkeepsie, New York, on De- 
cember 1, 1961. Neither party was represented by counsel at 
the hearing. Three witnesses appeared and testified, two for 
complainant and one for respondent. 


FINDINGS OF FACT 


1. Complainant, Berks-Lehigh Cooperative Fruit Growers, 
Inc., is a corporation whose address is 1380 East Locust Street, 
Fleetwood, Pennsylvania. 


2. Respondent is an individual, Jack Leibowitz, doing busi- 
ness as Jackel Farms & Cold Storage, whose address is Box 
No. 8, LaGrangeville, New York. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
act. 


3. On or about September 5, 1960, in the course of interstate 
commerce, complainant contracted to sell to respondent 3,000 
bushels, more or less, of Red Delicious apples, orchard run, at 
$4.50 per hundredweight; 2,500 bushels, more or less, of Red 
Rome apples at $3.50 per hundredweight; and 1,000 bushels, 
more or less, of Standard Rome apples at $3.50 per hundred- 
weight, all f.o.b. the grower’s orchard at Magnolia, Delaware, 
in the buyer’s wood. The agreement also called for the Red 
Delicious apples to be picked in two pickings, and after the first 
picking, to be sprayed with hormone (stop drop) with all apples 
to be hand-picked, orchard run, drops not included, terms 10 
days net. 


4. On or about September 11, 1960, hurricane “Donna” swept 
through the grower’s orchard at Magnolia, Delaware, resulting 
in some of the apples being grounded, marked, and bruised. 


5. On or about September 12, 1960, in the course of a tele- 
phone conversation between the grower, Jay W. Keller, and re- 
spondent, it was agreed that one load of apples would be shipped 
to respondent who, after inspecting them, would decide whether 
he wanted the balance of the crop. 
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6. On or about September 19, 1960, at Magnolia, Delaware, 
the grower packed into crates provided by respondent and loaded 
on a truck furnished by respondent 838 bushels of Red Delicious 
apples for shipment to respondent at LaGrangeville, New York. 
Upon arrival at destination and after inspecting the shipment, 
respondent immediately advised the complainant’s general man- 
ager, Lionel E. Newcomer, of his refusal to accept the load of 
apples because of the severe damage found. Mr. Newcomer in- 
structed respondent to obtain a Federal inspection, which was 
made on September 21, 1960. The certificate of inspection de- 
scribed the apples in pertinent part as follows: 


“Total grade defects range from 50 to 90% average 
approximately 70%. Damage by bruising averages ap- 
proximately 40% including 20% serious damage. Dam- 
age by limbrub average approximately 20%, including 
7% serious damage.” 


The inspector certified the apples as failing to grade U.S. Fancy, 
214 inch minimum, on account of grade defects in excess of 
tolerance, 


7. On September 21, 1960, respondent informed complain- 
ant’s Mr. Newcomer of the results of the Federal inspection and 
of his refusal to accept the shipment. Mr. Newcomer authorized 
respondent to resell the load of apples for complainant’s account. 
Respondent did so and forwarded to complainant an account 
sales showing net proceeds of $605.17. Respondent’s check in 
this amount was paid to complainant. 


8. On or about September 21, 1960, the parties agreed to 
terminate their contract covering the balance of the apples. 


9. An informal complaint was filed on March 7, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the apples were sold on an orchard 
run basis with no grade specified. It is respondent’s testimony 
that the apples were to be U. S. Fancy grade, and he appears 
to have applied for Federal inspection on this basis. For the rea- 
son set forth below, it is unnecessary to decide whether com- 
plainant gave a grade warranty at the time of sale. 
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The grower testified that after the load of apples arrived at 
destination, he received a call from respondent who complained 
of the bruises in the apples and expressed dissatisfaction with 
the load. According to this witness, respondent stated that he 
would accept this one load provided the contract covering the 
balance of the apples was cancelled, and to this the grower 
agreed. Similar testimony was given by complainant’s field man, 
Alan T. Wright. 


Respondent testified that immediately after inspecting the load, 
he telephoned his rejection to complainant’s general-manager, 
Mr. Newcomer, who requested respondent to obtain a Federal 
inspection. There is no dispute that Mr. Newcomer asked re- 
spondent to get a Federal inspection. It is apparent from the 
evidence that Mr. Newcomer was the only person connected with 
complainant who had direct knowledge of the arrangements made 
with respect to respondent obtaining a Federal inspection. He 
alone is in a position to refute or explain respondent’s testimony 
of having been instructed to sell the load for complainant’s ac- 
count. Newcomer did not appear at the hearing although the 
defense raised in the respondent’s answer makes it quite clear 
that his testimony would have been pertinent and material. In 
part, the answer alleged: 


“First he (Newcomer) begged me to unload the load and 
secondly, he asked me to take government inspection. 
The government inspector came in and his findings were 
that these apples . . . The U.S. Government Inspector 
called and spoke to Mr. Newcomer . . . Mr. Newcomer 
at that time asked that I keep this load of apples and do 
the best I could with them, on his account.” 


The record contains no explanation for Mr. Newcomer’s fail- 
ure to appear and testify. Nor was his testimony offered by way 
of deposition. In the absence of any testimony from Mr. New- 
comer, or other complainant proof to rebut or disprove the 
affirmative defense asserted by respondent, viz., that a new 
agreement was entered into between Mr. Newcomer and respond- 
ent whereby respondent was to dispose of the shipment for com- 
plainant’s account, it is concluded that the parties agreed to 
abrogate the original contract and have respondent dispose of 
the load of apples for complainant’s account. 


It appears that respondent’s resales of the apples were made 
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promptly and for the best prices obtainable. However, there is 
an error in respondent’s accounting in the third item on page 2 
of the accounting, wherein it is shown that 213 units were sold 
at 34¢ each. Respondent’s extension shows a total price of $25.50, 
whereas the total should have been $72.42. Since respondent’s 
remittance to complainant was based upon the $25.50 figure, this 
leaves a balance due complainant from respondent of $46.92. 
The account sales lists an inspection charge of $19.80. Ordinarily, 
such a charge is not allowed on the ground that it repre- 
sents evidence secured by a party to support a claim. Here, 
however, the inspection was obtained at the request of com- 
plainant and the cost thereof must be borne by complainant. 
We find that respondent’s failure to pay the total correct amount 
due complainant, based upon an accurate accounting, was in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $46.92, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $46.92, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7773) 


ALDERMAN FARMS FROZEN Foops, INC. v. NATIONAL FROZEN 
Foops, INc. PACA Docket No. 8588. Decided May 21, 1962. 


Failure to Pay—Admission 
Respondent admits the allegations of the complaint and is ordered to pay to 
complainant the amount due. 


Shuber, Sayre, Winfree & Rankin, of Portland, Oregon, for complainant. 
Mr. J. Connie Covington, of Atlanta, Georgia, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 20, 1961, and the 
formal complaint was filed on September 6, 1961. Complainant 
seeks reparation in the amount of $12,705, which is alleged to 
be the purchase price of a carload of frozen cut corn sold by 
complainant to respondent on or about October 28, 1960. 


A copy of the formal complaint was served upon respondent 
on September 21, 1961. An answer was filed by respondent’s 
attorney on September 27, 1961, admitting that respondent pur- 
chased the corn and that respondent owes complainant an un- 
determined amount. It is alleged that respondent’s president, who 
handled the transaction, was in a critical condition in the hos- 
pital and, therefore, respondent desired 30 days within which 
to file an amended answer. The answer also contained a request 
for oral hearing. The time for filing an amended answer was 
granted. In a letter to the Department dated November 29, 1961, 
respondent’s attorney stated that respondent would not file an 
amended answer, and that respondent waived oral hearing and 
consented to use of the shortened method of procedure provided 
in section 47.20 of the rules of practice. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon respondent’s attorney on December 7, 
1961. Copies of the report of investigation, respondent’s answer, 
and the letter of November 29, 1961, were served upon com- 
plainant on December 9, 1961. 


Pursuant to the shortened procedure, complainant adopted 
its verified complaint and attached exhibits as its opening 
statement. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, Alderman Farms Frozen Foods, Inc., is a 
corporation whose address is Route 1, Dayton, Oregon. 


2. Respondent, National Frozen Foods, Inc., is a corporation 
whose address is 22 8th Street, N. E., Atlanta, George. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about October 28, 1960, in the course of interstate 
commerce, complainant sold to respondent 1,100 55-pound cases 
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of frozen cut corn, U.S. Grade A, 1960 pack, at 21 cents per 
pound, or a total price of $12,705, f.o.b. Dayton, Oregon, to be 
shipped by rail to respondent at Noel Cold Storage Co., Nash- 
ville, Tennessee. 


4. On November 18, 1960, pursuant to respondent’s instruc- 
tions, complainant shipped 1,100 cases of corn meeting the con- 
tract specifications in car PFE 100155 from Dayton, Oregon, 
to respondent at Nashville, Tennessee. Respondent accepted the 
shipment on arrival and made no complaint with respect thereto. 


5. Complainant requested payment for the corn. Respondent 
has not paid complainant the purchase price of $12,705, or any 
part thereof, 


6. The informal complaint was filed on February 20, 1961, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent admitted in its answer the allegations in para- 
graph 4 of the formal complaint. In this paragraph, complainant 
alleged that on or about October 28, 1960, it sold a carload of 
frozen corn to respondent; that the corn was shipped to respond- 
ent; and that compiainant complied with the terms of the written 
contract. Respondent raised no defense in its answer to com- 
plainant’s claim and the allegations of the complaint are sub- 
stantiated by the documents attached thereto. Furthermore, re- 
spondent’s president, Allen V. Croom, advised the Department, 
by letter dated March 13, 1961, that respondent’s failure to pay 
complainant the purchase price of $12,705 was due to financial 
trouble. In this letter, Croom admitted that respondent owed 
complainant $12,705 and stated that respondent intended to pay 
this sum as soon as possible. 


The failure of respondent to pay the purchase price of $12,705 
to complainant is in violation of section 2 of the act. Reparation 
should be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,705, with interest thereon 
at the rate of 5 percent per annum from January 1, 1961, until 
paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 7774) 


IMPERIAL FROZEN FoopS COMPANY v. SACRAMENTO FREEZERS, 
INC., AND SACRAMENTO FROSTED FOODS COMPANY; and WEISS 
BROKERAGE COMPANY v. SACRAMENTO FREEZERS, INC. PACA 
Dockets No. 7999 and No. 8000. Decided May 21, 1962. 


Brokerage 





Failure to Deliver—Damages 


Respondent Sacramento Freezers, Inc., is ordered to pay $803.40 to com- 
plainant Imperial Frozen Foods Company as damages for failing to 
make delivery of the peaches purchased and the amount of $300.29 as 
brokerage to complainant Weiss Brokerage Company. The complaint as 
to respondent Sacramento Frosted Foods Company is dismissed. 


Rubenstein & Breger, of New York, New York, for complainant Imperial 
Frozen Foods Company. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, 
for complainant Weiss Brokerage Company. Downey, Brand, Seymour 
& Rohwer, of Sacramento, California, for respondents. Mr. William L. 
Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are consolidated reparation proceedings under the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.). In the formal complaint filed in PACA 
Docket No. 7999, on February 18, 1960, complainant seeks repa- 
ration for the loss which is alleged to have resulted from the 
failure of respondents to deliver the frozen peaches sold to com- 
plainant in August 1959. In the formal complaint filed in PACA 
Docket No. 8000 on December 9, 1959, complainant seeks repara- 
tion of $300.29, which amount is alleged to be due from respond- 
ent for negotiating the contract involved in PACA 7999. Copies 
of the formal complaints and copies of reports of investigation 
prepared by the Department in each proceeding were served 
upon respondents involved therein. A copy of the investigation 
report in each proceeding was served upon complainant therein. 
Respondents filed answers to the formal complaints on May 23, 
1960, in which they allege that Sacramento Frosted Foods Com- 
pany, not Sacramento Freezers, Inc., engaged Weiss Brokerage 
Company to negotiate the sale of frozen peaches to Imperial 
Frozen Foods Company, subject to prior sale to other buyers, 
and that the peaches were sold elsewhere before Imperial Frozen 
Foods Company approved or confirmed the sale. 
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An oral hearing was held in Sacramento, California, on May 
10, 1961. Complainants were not present or represented at this 
hearing. The depositions of Maurice Weiss and Sam Skolnick 
were received in evidence on behalf of both complainants. How- 
ward E. Lemon testified on behalf of both respondents. Briefs 
were filed by all parties. 


FINDINGS OF FACT 


1. Imperial Frozen Foods Company is a partnership com- 
posed of Wolf Skolnick, David D. Skolnick and Sam Skolnick, 
whose address is 109 South Sixth Street, Brooklyn, New York. 


2. Weiss Brokerage Company is the trade name of an in- 
dividual, Maurice Weiss, whose address is Board of Trade Build- 
ing, 141 West Jackson Boulevard, Chicago, Illinois. 


3. Sacramento Freezers, Inc., and Sacramento Frosted Foods 
Company, are corporations whose address is 830 D Street, Sacra- 
mento, California. At the time of the transactions involved here- 
in, these companies were licensed under the act. 


4. Sacramento Frosted Foods Company is the sales agent of 
Sacramento Freezers, Inc. On or about August 7, 1959, Howard 
E. Lemon, President of Sacramento Frosted Foods Company 
and Vice-president of Sacramento Freezers, Inc., authorized 
Weiss Brokerage Company to negotiate the sale of frozen peaches 
owned by Sacramento Freezers, Inc. at a brokerage of four 
percent. 


5. On August 7, 1959, Weiss Brokerage Company negotiated 
the sale by Sacramento Freezers, Inc., to Imperial Frozen Foods 
Company of 3,128 30-pound cans of 4x1 (55% syrup) Faye 
Elberta sliced frozen peaches of the 1958 crop and pack, U.S. 
Grade B for manufacturing quality or better, at 8 cents per 
pound, f.o.b. General Storage & Ice Co., Inc., North Rose, New 
York, or a total price of $7,507.20. The contract further pro- 
vided that the sale was “Subject approval 50 cans being picked 
up by buyer promptly.” These peaches, which had been grown 
and packed in California, were at the time of sale at General 
Storage & Ice Co., Inc., North Rose, New York. 


6. Weiss Brokerage Company prepared a sales confirmation 
containing the agreed terms and conditions of the foregoing con- 
tract. One copy thereof was mailed to the seller and another copy 
to the buyer. 
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7. On August 7 and again on August 10 Sacramento Frosted 
Foods Company advised General Storage & Ice Co., Inc., by tele- 
gram to release 50 cans of peaches to Imperial Frozen Foods 
Company. This latter company arranged for a trucker to pick 
up the 50 cans which was done August 12. Imperial Frozen 
Foods Company received the samples the next day and approved 
such samples. No part of the price of these samples has been 
paid. 


8. On August 12, 1959, Sacramento Freezers, Inc., sold the 
peaches in question to A. Peltz & Son, New York, New York, at 
9 cents per pound, f.o.b. North Rose, New York, and immediately 
notified Weiss Brokerage Company of this sale. 


9. On August 13, 1959, and again on August 14, 1959, Weiss 
Brokerage Company advised Lemon that Imperial Frozen Foods 
Company had approved the sample of these peaches and de- 
manded delivery of the remainder of the lot. 


10. At no time did Sacramento Freezers, Inc., or Sacramento 
Frosted Foods Company object to the terms and conditions of 
the sale as set forth in the “Sales Confirmation.” 


11. Imperial Frozen Foods Company was unable to purchase 
as replacements peaches of the same year and quality as speci- 
fied in the contract of August 7. On or about September 2, 1959, 
it purchased fram Sawyer Fruit & Vegetable Company, Bear 
Lake, Michigan, 3,000 30-pound cans of 9x1 (dry sugar) frozen 
sliced peaches, U.S. Grade B choice or better, 1959 crop and 
pack, at 1014 cents per pound, f.o.b. Bear Lake, Michigan, 


12. The reasonable market value of the peaches which were 
the subject of this sale was 9 cents per pound on or about August 
13, 1959. 


13. Weiss Brokerage Company has not been paid the agreed 
brokerage of $300.29 by Sacramento Freezers, Inc., or Sacramento 
Frosted Foods Company. 


14. The formal complaints were filed within 9 months after 
the causes of action herein accrued. 
CONCLUSIONS 


Respondents take the position that the “Sales Confirma- 
tion” issued by Weiss Brokerage Company does not reflect the 
understanding of the parties as to the nature of the transaction 
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here involved and that no contract came into existence. They 
insist that the peaches were offered for sale subject to approval 
of the sample and also subject to prior sale and that they were 
sold elsewhere prior to approval of the sample and acceptance 
of the offer by Imperial Frozen Foods Company, Complainants 
contend that respondents offered the peaches for sale subject 
only te approval of samples and that such offer was accepted and 
the samples were promptly approved. 

Howard E. Lemon, President of Sacramento Frosted Foods 
Company and Vice-president of Sacramento Freezers, Inc., testi- 
fied that in two conversations which he had with Maurice Weiss 
of Weiss Brokerage Company on August 7, 1959, he made it 
clear that other prospective buyers had been given samples of 
these peaches and that it was his intention to sell them to the 
first customer to approve them. Weiss denied that he was so 
advised and testified that the only other customer mentioned at 
that time by Lemon was Southland Frozen Foods which, accora- 
ing to Lemon, had rejected the peaches in question. 


The documentary evidence offered by respondents included a 
letter from another broker, Valley Packing Service, to Lemon, 
dated July 27, 1959, which indicates that 50 cans of peaches 
were being released to A. Peltz & Son for possible sale of a total 
of 2,600 cans. Also included is a sales memorandum issued by 
Valley Packing Service on August 3, 1959, showing the sale by 
Sacramento Frosted Foods Company to A. Peltz & Son of 2,650 
30-pound cans of “Rio Oso Peaches” at a price of 1014 cents 
per pound, f.o.b. Union Terminal CS Jersey City, “Subject to 
approval of a 50 can trial shipment withdrawn from lot No. 
3859—July 28, 1959— Delivery Ticket No. 19828. Subject to 
Prior Sale.” Despite the fact that reference is made to “Rio 
Oso Peaches,” which is a different variety than “Faye Elberta,” 
and the seller is shown to be Sacramento Frosted Foods Com- 
pany rather than Sacramento Freezers, Inc., this memorandum 
apparently relates to the same peaches as those involved in the 
present proceedings as testified to by Lemon. Across the face of 
the memorandum is written “Cancelled.” A third document is the 
sales memorandum issued by Valley Packing Service on August 
12, 1959, showing the sale of 3,198 cans of peaches by Sacra- 
mento Frosted Foods Company at 9 cents per pound to A. Peltz 
& Son. 


While the testimony of Lemon and Weiss with respect to their 
telephone conversations of August 7, 1959, is conflicting, it would 
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seem that the “Sales Confirmation” issued at the time is more 
reliable than the subsequent recollection of these witnesses. This 
confirmation does not state that the sale was subject to a prior 
sale. 


It is argued by respondents that the sales memorandum issued 
by Valley Packing Service on August 3, 1959, which shows the 
sale to be subject to a prior sale, corroborated Lemon’s testimony 
that the sale in question was also subject to prior sale. This 
argument has some appeal. It seems, however, that respondents 
were extremely anxious to dispose of these peaches and who 
can say that their attitude on August 3, 1959, was the same on 
August 7, 1959. It is entirely possible that they were willing to 
dispense with the “subject to prior sale” condition on the latter 
date. Admittedly, these peaches had been in storage for some 
time awaiting sale. In any event, after receiving the “Sales Con- 
firmation” on August 11, 1959, respondents were under a clear 
duty to object immediately, if all of the terms and conditions 
were not specified therein. This, they failed to do. Instead, they 
merely notified Weiss Brokerage Company that the peaches had 
been sold and that there were no more available. That on one or 
more occasions prior to that date Lemon may have advised Weiss 
that other prospective buyers had received samples was not suf- 
ficient to constitute an effective objection, even though Lemon 
may have believed otherwise. Hence, it is concluded that Sacra- 
mento Freezers, Inc., had a legal duty to make delivery of the 
remaining 3,078 cans of peaches in resporse to the demand of 
Imperial Frozen Foods Company. Its failur< to do so constituted 
a violation of section 2 of the act. 


Imperial Frozen Foods Company alleged and offered evidence 
to show the necessity of purchasing peaches of a better grade 
and different pack to replace those which Sacramento Freezers, 
Inc., failed to deliver. Two methods of computing damages are 
presented. Under the first method, damages of $3,049.80 are ar- 
rived at by converting the replacement cost of the 9x1 peaches 
into 4x1 peaches, and reaching a value of 1014, cents per pound. 
To this is added additional freight charges of one cent per pound 
between Bear Lake and North Rose. The total of 1114 cents per 
pound is 314, cents more than the contract price of 8 cents for 
the 93,840 pounds involved herein. In the alternative, Imperial 
Frozen Foods Company claims damages of $4,692 based on the 
difference between the contract price of 8 cents per pound and 
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the market value of 12 cents per pound at the time delivery 
should have been made, plus the one cent additional freight. 


The proper measure of damages for non-delivery is the differ- 
ence between the contract price and the market value of the 
peaches which Sacramento Freezers, Inc., failed to deliver. Since 
the replacement purchase was of a different origin, higher grade 
and a later and different pack, the cost thereof is not deemed 
a proper basis for computing damages. The record shows that 
the peaches in question were sold to A. Peltz & Son for 9 cents 
a pound. Lemon testified that this represented the reasonable 
market value of the peaches on August 12, 1959. This figure 
seems reasonable and will be used in the absence of better evi- 
dence. Imperial Frozen Foods Company is entitled to recover 
from Sacramento Freezers, Inc., the difference of one cent per 
pound between such value and the contract price of 8 cents per 
pound, or the sum of $923.40 for the 92,340 pounds undelivered. 
From this should be deducted $120, the unpaid price of the 50 
cans received, Reparation should be awarded Imperial Freezers 
Foods Company in the amount of $803.40, with interest. 


The complaint should be dismissed as to Sacramento Frosted 
Foods Company since, as we have found, only Sacramento 
Freezers, Inc., was the seller of the peaches. As testified to by 
Lemon, Sacramento Frosted Foods Company is the sales agent 
for the other respondent. The relationship of the two corpora- 
tions is more fully explained in a letter from Lemon to the De- 
partment dated January 20, 1960 (exhibit 6 of the report of in- 
vestigation in PACA 8000). Lemon stated therein that both cor- 
porations are owned and operated by him and Sterling Doughty; 
that Sacramento Frosted Foods Company rents its physical as- 
sets to the other respondent and finances, invoices and handles 
all sales of such respondent; and that all inventories are held 
in the name of Sacramento Freezers, Inc. 

In PACA Docket No. 8000, Maurice Weiss alleged in the com- 
plaint that he was employed by Sacramento Freezers, Inc., to 
negotiate the sale of peaches; that he negotiated such sale; and 
that he is entitled to brokerage of $300.29. Sacramento Freezers, 
Inc., in its answer alleged that it was not a proper party re- 
spondent because Sacramento Frosted Foods Company engaged 
the broker and all the broker’s communications were with that 
company and not Sacramento Freezers, Inc. 


There is no dispute that on August 7, 1959, Lemon, an officer 
of both corporations, employed the broker. However, the evidence 
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does not show which corporation Lemon was acting for at the 
time. It is noted that most of the written communications of 
Lemon after August 7, 1959, were signed by him under the cor- 
porate name “Sacramento Frosted Foods Company.” One letter 
to the Department is signed by him as sales manager of Sacra- 
mento Freezers, Inc. The letters sent by the broker are addressed 
to Lemon as an officer of that corporation. It is concluded that 
Sacramento Freezers, Inc., was a proper party respondent and 
that it is liable for the payment of the agreed brokerage for 
negotiating the sale. In this connection, it should be mentioned 
that Sacramento Freezers, Inc., received a copy of the broker’s 
sales confirmation which stated at the bottom “4% to Weiss 
Brokerage Company.” The failure of Sacramento Freezers, Inc., 
to pay the brokerage to Weiss Brokerage Company was a viola- 
tion of section 2 of the act. Reparation should be awarded to 
Weiss Brokerage Company against Sacramento Freezers, Inc., 
in the amount of $300.29, with interest. 
ORDER 

Within 30 days from the date of this order, Sacramento 
Freezers, Inc., shall pay to Imperial Frozen Foods Company the 
sum of $803.40 and shall pay to Maurice Weiss, doing business 
as Weiss Brokerage Company, the sum of $300.29, with interest 
on both amounts of 5 percent per annum from September 1, 
1959, until paid. 

The complaint as to Sacramento Frosted Foods Company is 
hereby dismissed. 

The facts shall be published. 

Copies hereof shall be served upon the parties. 


(No. 7775) 


MANTECA FROZEN FOODS v. NATIONAL FROZEN Foops, INC. PACA 
Docket No. 8591. Decided May 21, 1962. 


Admission of Liability—Jurisdiction of Secretary 


The complaint as to one of the transactions was not filed within the statu- 
tory period and therefore is dismissed for lack of jurisdiction. Respond- 
ent, who admits liability, is ordered to pay to complainant the amount 
due in connection with the second transaction. 

Complainant pro se. Mr. J. Connie Covington, of Atlanta, Georgia, for re- 
spondent. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








516 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 515 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on February 17, 1961, 
and the formal complaint was filed on August 23, 1961. Com- 
plainant seeks reparation in the amount of $1,486.36, which is 
alleged to be the balance of the total purchase price of two loads 
of frozen carrots sold by complainant to respondent in 1960. 


A copy of the formal complaint was served upon respondent 
on August 30, 1961. On September 27, 1961, respondent’s attor- 
ney filed an answer in which respondent admitted the purchases 
from complainant and admitted that it owes complainant an 
undetermined amount. It is alleged that respondent’s president, 
who handled the transactions was in a critical condition in the 
hospital and, therefore, respondent desired 30 days within which 
to file an amended answer. The answer also contained a request 
for oral hearing. The time for filing an amended answer was 
granted. In a letter to the Department dated November 29, 1961, 
respondent’s attorney stated that respondent would not file an 
amended answer, and that respondent waived oral hearing and 
consented to the use of the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon respondent on December 7, 1961. Copies 
of the resport of investigation, respondent’s answer, and the 
letter of November 29 were served upon complainant on Decem- 
ber 9, 1961. 


Pursuant to the shortened method of procedure, complainant 
requested that its verified complaint be considered as its opening 
statement. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, Manteca Frozen Foods, is a corporation 
whose address is Post Office Box 1029, Manteca, California. 


2. Respondent, National Frozen Foods, Inc., is a corporation 
whose address is 22 8th Street, N. E., Atlanta, George. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about April 7, 1960, in the course of interstate com- 
merce, complainant sold to respondent 440 50-pound bags of 
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frozen diced carrots, U.S. Grade A, 1959 pack, at 514, cents per 
pound, or a total price of $1,155, f.o.b. Manteca, California, for 
shipment by truck to respondent at Inland Cold Storage, Kansas 
City, Kansas. It was further agreed that complainant would pre- 
pay the freight charges for respondent’s account. 


4. On or about April 11, 1960, complainant shipped 440 50- 
pound bags of frozen carrots meeting the contract specifications 
by truck from Manteca, California, to respondent at Inland Cold 
Storage, Kansas City, Kansas. 


5. Upon arrival of the carrots at Kansas City, Kansas, re- 
spondent accepted them without complaint. Complainant sent 
respondent an invoice for the purchase price of $1,155 which was 
paid. Subsequently, complainant paid the freight charges of 
$436.36 and sent respondent an invoice in this amount dated 
April 21, 1960. Respondent has not paid complainant the amount 
of $436.36, or any part thereof. 


6. On August 15, 1960, in the course of interstate commerce, 
complainant sold to respondent 400 50-pound bags of frozen diced 
carrots, U.S. Grade A, at 5 cents per pound, or a total price of 
$1,000, f.0.b. Manteca, California. 


7. On September 19, 1960, pursuant to respondent’s instruc- 
tion, complainant shipped 400 bags of frozen carrots meeting 
the contract specifications in PFE 301622 from Manteca, Cali- 
fornia, to respondent at Noel Cold Storage Co., Nashville, Tenn- 
essee. Respondent accepted the carrots but has failed to pay the 
agreed purchase price of $1,000, or any part thereof. 


8. The informal complaint was filed on February 17, 1961, 
which was more than 9 months after the alleged cause of action 
as to the shipment of April 11, 1960, but within 9 months after 
the cause of action as to the shipment of September 19, 1960. 


CONCLUSIONS 


Respondent admitted in its answer the allegations of the 
formal complaint with respect to the sale of the two loads of 
carrots by complainant to respondent. Respondent raised no de- 
fense in its answer to either of complainant’s claims and the 
allegations of the complaint are substantiated by the documents 
attached thereto. Furthermore, respondent’s president, Allen V. 
Croom, told a Department investigator on May 23, 1961, that 
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respondent was liable for the two loads of carrots and that 
respondent’s failure to pay was due to financial trouble. 


The only question is whether the Department has jurisdiction 
over the transaction of April 7, 1960. The act requires that a 
complaint be filed within 9 months after the cause of action 
accrues (7 U.S.C. 499(f)). Complainant sent an invoice for the 
freight charges to respondent on April 21, 1960, which stated 
“Net Cash.” Assuming that respondent received the invoice four 
or five days later and was to have several days to mail a check 
for the amount due, it is clear to us that the cause of action 
accrued no later then April 30, 1960, or more than 9 months 
prior to the filing of the informal complaint on February 17, 
1961. Accordingly, the complaint as to the first transaction must 
be dismissed for lack of jurisdiction. 


The failure of respondent to pay complainant the purchase 
price of the shipment of September 19, 1960, is in violation of 
section 2 of the act. Reparation should be awarded to complain- 
ant in the amount of $1,000, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 5 percent per annum from November 1, 1960, until 
paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7776) 


VICTOR D. BENDEL COMPANY v. JOHN J. ANTUN CorP. PACA 
Docket No. 8370. Decided May 22, 1962. 


Principal Broker—Associate Broker—Brokerage 


Since the broker and the sub-broker here stand in the position of principal 
and agent, the general rules of agency apply to their contract. The 
fact that respondent chose to forego collecting from its principal the 
brokerage covering the undelivered portion of the sale in no way affects 
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complainant’s right to the brokerage earned under the agreement be- 
tween respondent and complainant. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 499a et 
seq.). In a formal complaint filed on March 24, 1961, complainant 
is seeking reparation in the amount of $499.50 as brokerage al- 
legedly due complainant from respondent in connection with 
transactions involving frozen Canadian blueberries to be shipped 
in foreign and/or interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 3, 1961. A copy of the report of investigation was served 
upon complainant’s attorney on the same date. Respondent filed 
an answer on April 14, 1961, denying liability for the claimed 
brokerage and requesting an oral hearing. An oral hearing was 
denied because the amount involved did not exceed $500 and 
respondent did not show any peculiar circumstances which would 
make an oral hearing necessary for a proper presentation of the 
case. 


The issues were submitted in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Victor D. Bendel, doing busi- 
ness as Victor D. Bendel Company, whose address is Board of 
Trade Building, 141 West Jackson Boulevard, Chicago 4, Illinois. 


2. Respondent, John J. Antun Corp., is a corporation whose 
address is 105 Hudson Street, New York 13, New York. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about March 11, 1960, in the course of interstate 
and foreign commerce and by oral contract, respondent employed 
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complainant to act as its associate broker in the sale of certain 
frozen Canadian blueberries for and on behalf of respondent’s 
seller, Milbrook Processing Company of Worcester, Massa- 
chusetts, which berries were to be shipped from Canada to the 
destination specified in the contract. The contract provided that 
a brokerage fee of 60¢ per cwt. would be charged to the seller 
for all blueberries sold, and that complainant would receive from 
respondent one-half the brokerage to be charged. 


4, On or about March 11, 1960, complainant and respondent 
negotiated the sale of 3,500 30# cartons (105,000 lbs.) of frozen 
Canadian blueberries to Growers Fruit Distributors at Chicago, 
Illinois, in accordance with the instructions and within the scope 
of the authority conferred upon them by the seller. The sale was 
made “subject to buyer’s approval of 25/50 cartons to be shipped 
to buyer c/o Mid City Cold Storage Co., 30 No. Green St., 
Chicago, Ill., and also subject to securing U.S.D.A. Grade B 
choice or better certificate covering product.” 


5. On or about March 24, 1960, complainant and respondent 
negotiated a sale of an additional 3,500 30# cartons (105,000 
Ibs.) of frozen Canadian blueberries to Growers Fruit Distribu- 
tors, in accordance with the instructions and within the scope of 
the authority given by the seller. The sale was made “subject to 
buyer’s approval of 25/50 cartons to be shipped to buyer c/o Mid 
City Cold Storage Co., 30 No. Green St., Chicago, IIl., and also 
subject to securing U.S.D.A. Grade B choice or better certificate 
covering product.” 


6. Milbrook Processing Company shipped from the Dominion 
of Canada to Growers Fruit Distributors at Chicago, Illinois, 
29,500 pounds of frozen Canadian blueberries. Upon arrival, the 
blueberries were approved by Growers Fruit Distributors and 
the seller was requested to ship the remaining 180,500 lbs. of 
blueberries pursuant to the contract. The seller failed to ship 
any more blueberries. 


7. The seller paid to the respondent $177 brokerage covering 
the 29,500 lbs. of blueberries shipped pursuant to the contract. 
One-half of this amount, or $88.50, was paid by respondent to 
complainant. No further brokerage has been paid complainant 
by respondent. 


8. An informal complaint was filed on September 8, 1960, 
which was within 9 months after accrual of the causes of action 
herein. 
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CONCLUSIONS 


We are not called upon to determine the respective rights of 
the buyer and the seller under the contracts negotiated by com- 
plainant and respondent in this proceeding. This is a case where 
an associate broker is suing the principal broker to recover 
brokerage fees allegedly due the associate broker for his services 
in negotiating the contracts between the buyer and the seller. 
There is no dispute concerning the fact that respondent em- 
ployed complainant to act as associate broker in the sale of 
certain frozen Canadian blueberries for Milbrook Processing 
Company. There is also no dispute that complainant negotiated 
the sale of two lots of frozen blueberries, each of which con- 
tained 3,500 30+ cartons, or 105,000 lbs. in each lot. Nor does 
respondent deny that the brokerage rate was 60¢ per hundred- 
weight and that complainant was to receive one-half of such 
brokerage fee. 


Respondent’s defense is predicated upon the buyer’s failure to 
“honor the draft” for the 29,500 pounds of frozen blueberries 
shipped on approval. Respondent alleges that complainant did 
not perform the services required of him in that he had “been 
unable to have the buyer pay for the merchandise delivered.” 
In its answering statement, respondent asserts that, “Accord- 
ing to brokerage procedure—brokerage is not paid until the 
merchandise is paid for.” Respondent makes a point of the fact 
that the seller paid the brokerage on the 29,500 pounds of frozen 
blueberries shipped to the buyer, even though the draft for this 
shipment had not been paid. Respondent states that it did not 
undertake to collect brokerage from the seller on “the undeliv- 
ered portion of this sale.’”” Complainant takes the position that, 
as associate or sub-broker, he performed all the duties required 
of him, and that he could neither force the seller to ship the 
goods nor force the buyer to pay for the goods. He contends that 
his brokerage was not contingent upon payment by the buyer. 


In resolving this controversy, it is important to first determine 
the relationship of the parties to this proceeding. We may ask at 
the outset whose agent is the sub-agent. According to Mechem 
on Agency, Vol. 1, Section Edition, § 326, where a sub-agent has 
been lawfully employed, he undoubtedly acts with the consent of 
the principal to the extent that the principal is bound by the 
acts of the sub-agent done within the authority confided to him 
and within the scope of the authority conferred upon the original 
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agent. The principal may authorize the employment of a sub- 
agent on his own account and as his agent, and thus create 
privity of contract between the sub-agent and the principal. But, 
according to Mechem, he may also do less. He may occupy a 
middle ground. He may be willing to consent that his agent may 
perform the duty through a substitute employed at the agent’s risk 
and expense, when he would not be willing, at his own risk and 
expense, to have such a substitute employed. From the facts of 
this case, it appears that the principal, that is, the seller, ac- 
cepted or ratified, if indeed he did not specifically authorize, the 
broker’s employment of a sub-broker, since performance under 
the contract was commenced by the seller. It is clear that the 
sub-broker was employed by the broker at his own expense, since 
he agreed to split his brokerage with the sub-broker. An agent 
who employs a sub-agent has the duties and liabilities of a prin- 
cipal to the sub-agent, and a sub-agent is an agent of the agent. 
While the agent’s principal has some duties to a sub-agent, under 
certain conditions, the agent has all the duties of a principal to 
the sub-agent. See Restatement, Agency 2d, §§ 459 and 428. It 
also follows that an agent has a duty to indemnify a sub-agent 
for losses and expenditures incurred while performing the prin- 
cipal’s business, although as between the agent and the principal, 
the latter may be primarily responsible. 


Since the broker and the sub-broker here stand in the position 
of principal and agent, the general rules of agency apply to their 
contract. Generally, in the absence of a provision in the contract 
of employment making the right to a commission or brokerage 
dependent upon the performance of a contract by the customer 
produced by the broker, who has thereby earned and become en- 
titled to his commission or brokerage, the broker is not deprived 
of his right thereto by the subsequent failure, refusal, or inability 
of the customer to perform or carry out, by payment or other- 
wise, the contract he has entered into. Pope & Mooers v. H. M. 
Hurley, 13 A.D. 868; Davis Brokerage Co. v. Charles R. Allen, 
12 A.D. 210; C. H. Robinson Co. v. Coffman Bros. Produce, 16 
A.D. 1124; D. L. Piazza Co. v. Cook Produce Co., 16 A.D. 360; 
Bowers et al Vv. Hoffman, 255 Ill. App. 35; Rushkiewicz v. St. 
George, 229 Ill. App. 310; Leigh v. Sloan et al, 188 N.W. (Ia.) 
836; Vickery v. Valdez et al, 298 P. (Cal.) 151; Edw. T. Har- 
rington Co. Vv. Waban Rose Conservatories, 111 N.W. (Mass.) 37; 
Robertson v. Kochtitzky, 217 S.W. (Mo.) 543; and 12 CJ.S. 
§ 95, p. 228. 
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There is no evidence in the record to establish that the agree- 
ment between complainant (sub-broker) and respondent (prin- 
cipal broker) provided for payment of brokerage only in the 
event the contract was consummated, or payment only of broker- 
age which was collected by the principal broker. On the con- 
trary, the evidence is to the effect that complainant would pay 
respondent one-half the brokerage earned on all frozen blue- 
berries which were sold through the efforts of the brokers. The 
fact that respondent chose to forego collecting from his principal 
the brokerage covering “the undelivered portion of this sale” 
in no way affects complainant’s right to the brokerage earned 
under his agreement with respondent. 


It is our conclusion that, under the agreement between com- 
plainant and respondent, the latter became obligated to com- 
plainant for brokerage in the amount of $630 upon completion 
of negotiations resulting in a contract of purchase and sale for 
210,000 pounds of frozen blueberries. Respondent has paid com- 
plainant only $88.50 of this amount. Its failure to pay the full 
amount due complainant under the contract was in violation of 
section 2 of the act. Although complainant is entitled to total 
brokerage of $630, less the $88.50 paid, complainant reduced his 
claim to $499.50 in order to have this proceeding handled under 
the shortened method of procedure provided for in section 47.20 
of the rules of practice. Therefore, complainant should be 
awarded reparation in the amount of $499.50, with interest, and 


the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $499.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1960, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 7777) 


O. D. Hurr, JR., INc. v. M. PAGANO & Sons, INc. PACA Docket 
No. 8546. Decided May 22, 1962. 


Petition for Reconsideration—Dismissal 


The order of April 11, 1962, is supported by the evidence and the law ap- 
plicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 11, 1962, awarding complainant 
reparation against respondent in the amount of $97.54. A copy 
of the order was served upon respondent on April 16, 1962. On 
April 18, 1962, and within the time allowed for such filing, re- 
spondent filed a petition for reconsideration of the order of 
April 11, 1962. 


In requesting reconsideration, respondent sets forth in its peti- 
tion six items which it apparently relies upon as a basis for 
the requested reconsideration. First, respondent states that the 
watermelons in questions were not Government inspected at 
shipping point. The contract in this case was simply for a load 
of Charleston Grey watermelons, at $1.65 per hundredweight, 
f.o.b. Florida shipping point. No grade was specified. More per- 
tinent to the issues involved would have been a Government 
inspection of the watermelons upon arrival at destination to 
establish the claimed condition of the watermelons at destina- 
tion, and the probable cause therefor. 


Respondent’s second numbered paragraph consists of state- 
ments already in the record, and which were fully considered 
at the time the prior order was issued. In paragraph 3 of its 
petition, respondent states that the truck driver signed its mani- 
fest showing 56 melons that respondent rejected which were re- 
turned to complainant, and that the driver of the truck advised 
respondent he would show these watermelons to complainant, 
personally. There is no evidence in the record to support this 
statement. As to the statements in pararaph 4 of the petition, 
we have only respondent’s allegation that it made replacements 
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and gave credits in the amount of $75.31 to its customers who 
purchased some of the watermelons in question. Assuming this 
to be true, however, it would not change the decision in this 
case in the absence of proof by respondent of a breach of the 
contract on the part of complainant and proof of the damages 
sustained by respondent as a result of such breach. Paragraphs 
5 and 6 of the petition are merely argumentative and do not 
present any basis for altering the decision and order heretofore 
issued. 


It is concluded that the order of April 11, 1962, is supported 
by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition for reconsideration is dismissed without 
prior service upon complainant, and the order of April 11, 1962, 


is reinstated. 

The reparation awarded to complainant in the order of April 
11, 1962, shall be paid within 30 days from the date of this 
order. 


This order shall be published. 
Copies of this order shall be served upon the parties. 


(No. 7778) 


JAMES MACCHIAROLI FRUIT Co. v. THOMAS CAITO SONS, INC., 
ARTHUR G. BENZLE & SON, AND AMERICAN NATIONAL GROWERS 
CORPORATION. PACA Docket No. 8131. Decided May 22, 1962. 


Rejection Without Reasonable Cause—Damages 


It is concluded that respondent Thomas Caito Sons, Inc., purchased the 
grapes and that the failure of this respondent to accept and pay for 
the shipment was a violation of the act. The complaint as to the other 
respondents is dismissed. 


H. P. Parker and Son, of Alhambra, California, for complainant. Mr. An- 
thony R. Fiorette, of Cleveland, Ohio, for respondent Thomas Caito Sons, 
Inc. Davis & Davis, of Beverly Hills, California, for respondent American 
National Growers Corporation. Mrohaly, Smith & Girdina, of Cleve- 
land, Ohio, for respondent Arthur G. Benzle & Son. Mr. John S. Griffin, 


Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint against the respondent Thomas 
Caito Sons, Inc. (hereinafter referred to as “Caito”) was filed 
on August 26, 1959. This was followed by a formal complaint 
filed against Caito, Arthur G. Benzle & Son (hereinafter re- 
ferred to as “‘Benzle”) and American National Growers Corpora- 
tion (hereinafter referred to as “American National’) on May 
19, 1960. The complainant alleges that on or about July 11, 1959, 
complainant sold to respondent Caito, through its sales agent 
American National and Benzle, who was Caito’s broker, a car- 
load of Thompson seedless grapes at a price of $3.50 per lug, f.o.b. 
California shipping point. It further alleges that respondent 
Caito has failed and refused to pay the purchase price of the 
grapes, but has paid complainant only $1,575.64, leaving a bal- 
ance due of $1,979.56, and that without authority from the com- 
plainant, its selling agent American National and the broker 
Benzle permitted the respondent Caito to handle the car of 
grapes for the account of the complaint. 


Copies of the complaint and of the report of investigation made 
by the Department were served on respondents Caito and Benzle 
on July 20, 1960, and on respondent American National on July 
25, 1960. A copy of the report of investigation was served on the 
complainant on July 25, 1960. Respondent Caito filed an answer 
on July 28, 1960, denying that it owes complainant anything for 
the car of grapes and alleging that the complainant was aware 
it was handling the car for its account. On February 14, 1961, 
respondent Caito filed an amended answer denying generally 
the allegations contained in the complaint, and alleging that upon 
arrival the car of grapes was not of the kind, quality, grade and 
size agreed upon in the contract of sale, and that it handled the 
car on consignment under authorization given by respondent 
Benzle. On August 12, 1960, respondent Benzle filed an answer 
to the complaint in which it alleges that it was authorized by 
American National to instruct respondent Caito to handle the 
car pending a determination as to whether or not the car failed 
to make grade. 


On September 16, 1960, respondent American National filed an 
answer in which it admits the transaction involved herein, but 
denies generally the allegations in the complaint. It expressly 
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denies that it failed to perform its duties or that it was operating 
outside the scope of its authority. It denies that it owes any 
sum to the complainant. It alleges a lack of jurisdiction by the 
Secretary of Agriculture in that the complaint against it was 
not filed within nine months after the alleged cause of action 
arose, 


Respondent American National requested an oral hearing. An 
oral hearing was held at Los Angeles, California, on October 11, 
1961. Complainant appeared through James Macchiaroli, its 
president. Respondent American National was represented by 
counsel and F. N. Richardson testified in its behalf. James 
Macchiaroli testified for complainant. Depositions were received 
in evidence for respondents Caito and Benzle. The parties at the 
hearing waived the filing of briefs. 


FINDINGS OF FACT 


1. James Macchiaroli Fruit Co. is a corporation whose ad- 
dress is 1290 Produce Row, Los Angeles 21, California. 


2. Respondent Thomas Caito Sons, Inc. is a corporation whose 
address is 4000 Orange Avenue, Cleveland 15, Ohio. At the time 
of the transaction involved herein, respondent Caito was licensed 
under the act. 


3. Respondent Arthur G. Benzle & Son is a partnership com- 
posed of Arthur G. Benzle and Arthur G. Benzle, Jr. The part- 
nership address is Unit 39 Northern Ohio Food Terminal, Cleve- 
land 15, Ohio. At the time of the transaction involved herein, 
respondent Benzle was licensed under the act. 


4. Respondent American National Growers Corporation is a 
corporation whose address at the time of the transaction was 
P. O. Box 350, Lodi, California. Its permanent address is P. O. 
Box 2035, Terminal Annex, Los Angeles 54, California. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


5. On or about July 11, 1959, the complainant, acting through 
its sales agent, American National Growers Corporation, sold 
to respondent Caito, through Caito’s broker Benzle, a carload of 
Thompson seedless grapes, consisting of 1040 28-pound lugs, 
Barbara Lee Brand, to be shipped from California in car SFRD 
14032, at a purchase price of $3.50 per lug, f.o.b. California 
shipping point, plus $40 for precooling. 
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6. A Brokers Standard Memorandum of Sale was issued by 
respondent Benzle on July 11, 1959, and was signed by A. G. 
Benzle. Specifications listed on the memorandum of sale were: 
“US +1 Well Within Seedless Grapes, Arvin Grapes, Barbara 
Lee Brand—28+ Lugs. $3.50 FOB Plus $40.00 Precooling.” 


7. On July 11, 1959, complainant shipped from Arvin, Cali- 
fornia, in car SFRD 14032, 1,040 lugs of Thompson seedless 
grapes, Barbara Lee brand, consigned to respondent American 
National at Cleveland, Ohio. The grapes were inspected at 
shipping point prior to shipment and were certified as U. S. No. 1 
Table, well within tolerance. 


8. Car SFRD 14032 arrived at Cleveland, Ohio, on July 17, 
1959, and upon receipt of notice of arrival, respondent Caito 
looked at the grapes and requested a Federal inspection. An 
inspection, which was “restricted to product in top layer of load,” 
was made by the U. S. Department of Agriculture at Cleveland 
on July 17, 1959, which inspection disclosed the following: 


“Grade defects average 4% consisting of straggly 
bunches. 


“Condition: Generally firm ripe to ripe, firmly attached 
to cap stems. Stems green to turning brown and 
pliable. From 1 to 4%, average 3% shattered berries. 
(Berries shatter slightly upon handling). From 1 
to 4%, average 2% seriously damaged by soft, dis- 
colored and/or weak berries. Average 1% split, wet, 
or crushed; less than 14 of 1% decay. 


“Grade: Now fails to grade U. S. No. 1 Table only 
account soft, discolored and/or weak berries.” 


9. On the basis of the Federal inspection at Cleveland, re- 
spondent Caito refused to accept delivery of the grapes in ac- 
cordance with contract terms, and advised its broker Benzle to 
to this effect. Respondent Benzle advised respondent American 
National of the results of the inspection at Cleveland and that 
Caito was refusing the car, but that Caito would either handle 
for the account of the shipper or would accept it at a reduced 
price of $2.25 per lug, f.o.b. shipping point. 


10. On Saturday morning, July 18, 1959, respondent Ameri- 
can National notified respondent Benzle by wire that the shipper 
denied any relief to Caito, and was of the opinion that the car 
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of grapes was in grade on all counts. This information was 
passed on to respondent Caito by Broker Benzle. Thereafter, on 
the same date, Benzle advised American National by teletype that 
Caito was willing to break the car under protest and would check 
the inspection again with the local inspector on Monday morn- 
ing. American National authorized Benzle to have Caito break 
the car and dispose of the grapes to minimize the loss, with the 
understanding that it could be decided later who was required to 
accept responsibility for any loss. 


11. Respondent Caito sold the grapes contained in car SFRD 
14032 and accounted to respondent American National on July 
30, 1959, showing sales totaling $2964, less a 10% sales com- 
mission of $296.40; freight, inspection, ice, demurrage totaling 
$963.19; leaving a balance for which a check was enclosed in 
the amount of $1704.41. From this, respondent American Na- 
tional deducted a selling charge of 12¢ per lug totaling $124.80 
and a pre-cooling charge of $3.97. The balance of $1,575.64 was 
forwarded to complainant by American National and was re- 
ceived on August 24, 1959. 


12. On August 24, 1959, complainant sent a telegram to re- 
spondent Caito advising that the check had been received from 
American National and that, “WE AT NO TIME ACCEPTED 
REJECTION OR AGREED ANY TERMS OTHER THAN FOB 
TERMS. WE ACCEPTING CHECK UNDER PROTEST AND 
APPLYING AGAINST ORIGINAL INVOICE. FILING COM- 
PLAINT WITH DEPARTMENT IMMEDIATELY.” No further 
payments have been made to complainant by respondent Caito on 
account of the grapes. 


18. An informal complaint against respondent Caito was filed 
on August 26, 1959, which was within 9 months after accrual 
of the cause of action against this respondent. A complaint was 
not filed against respondent American National and respondent 
Benzle within 9 months after accrual of the alleged causes of 
action against these respondents. 


CONCLUSIONS 


There are several issues to be determined in this case. First, 
we must determine who was the purchaser of the grapes. Sec- 
ondly, the price of the grapes must be determined. Third, did the 
carload of grapes delivered by complainant conform to contract 
specifications. Fourth, are respondent American National and 
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respondent Benzle in any way liable to complainant because of 
their actions with respect to this transaction. 


At the hearing, complainant’s president testified that the sub- 
ject grapes were sold to respondent American National and that 
American National was not acting as its agent in the transaction. 
However, in the sixth paragraph of its complaint, complainant 
alleges “That said contract was negotiated by Co-respondent, 
American National Growers Corp., located at Bakersfield, Cali- 
fornia, who acted in negotiating such sale as agent for complain- 
ant...” All of the evidence in the record, including the testi- 
mony of complainant’s president, is that respondent American 
National was to be allowed a selling fee of 12¢ per lug. The 
allowance of such a selling fee is inconsistent with complainant’s 
contention that American National and not Caito was the pur- 
chaser of the grapes. Moreover, when complainant first con- 
tacted the Department and filed an informal complaint on Au- 
gust 26, 1959, no mention was made of American National as 
the purchaser. The only respondent named by complainant in 
the “Preliminary Statement of Facts” signed by complainant’s 
president was respondent Caito. It is our conclusion that Ameri- 
can National acted as complainant’s sales agent in this transac- 
tion, and that the grapes were sold to respondent Caito. 


Respondents American National and Benzle contend that, sub- 
sequent to the sale, a price adjustment was authorized by com- 
plainant from $3.50 per lug to $3.25 per lug. An invoice was 
issued by American National showing the $3.50 per lug price on 
July 14, 1959. A “corrected invoice” was issued the next day, 
July 15, showing the sale at $3.25 per lug. While there was some 
testimony to the effect that complainant authorized the adjust- 
ment in price, this was denied by complainant. Respondent Caito 
makes no mention of an adjusted price either in its answer or 
in Caito’s deposition. Leo Caito, president of respondent Caito, 
testified by deposition that the purchase price of the grapes was 
$3.50 per lug, f.o.b., plus $40 pre-cooling. We conclude that the 
purchase price of the grapes was $3.50 per lug, f.o.b. California 
shipping point, plus $40 pre-cooling. 


All parties are agreed, and the Brokers Standard Memorandum 
of Sale shows, that the contract was for U. S. No. 1 Table seed- 
less grapes, with defects well within tolerance. A shipping point 
inspection made by the U. S. Department of Agriculture on July 
11, 1959, the day the car was shipped, certified the grapes as 
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U. S. No. 1 Table, defects well within tolerance. Respondent 
Caito’s position appears to be that the grapes were required to 
meet this grade upon arrival at destination, This was not the 
contract. In this f.o.b. contract, complainant was required to de- 
liver a carload of grapes conforming to contract specifications 
at shipping point, grapes which were in suitable shipping condi- 
tion; that is, grapes which, if handled under normal transporta- 
ton service and conditions, would assure delivery without abnor- 
mal deterioration at the destination specified in the contract. 
Under the contract, respondent Caito assumed all risk of dam- 
age or delay in transit not caused by the shipper. Apparently 
transportation service and conditions in this case were normal 
as there is no evidence to the contrary. The inspection requested 
by respondent Caito at destination, which showed “From 1 to 4%, 
average 2%, seriously damaged by soft, discolored and/or weak 
berries,” and “Now fails to grade U. S. No. 1 Table, only ac- 
count soft, discolored and/or weak berries,’ does not indicate 
that the grapes were abnormally deteriorated upon arrival. Not- 
withstanding respondent Caito’s insistence that the grapes 
grade U. S. No. 1 upon arrival at destination, they were not 
required to do so. However, they only missed grading U. S. No. 
1 at Cleveland by a very small percentage, which, for a car of 
grapes on a sixth morning delivery schedule, was in our opinion 
insignificant and not sufficient to justify a refusal of the car by 
respondent Caito. On the basis of the evidence, we must con- 
clude that the failure of respondent Caito to accept and pay for 
the carload of grapes in accordance with the contract was in 
violation of section 2 of the act. 


Respondent American National and respondent Benzle have 
raised a jurisdictional question as to whether the complaint as 
to these respondents was filed within the 9-month statutory per- 
iod required by the act. These repondents contend that the com- 
plaint as to them was not filed within 9 months after accrual 
of the alleged causes of action against them. When complainant 
filed its informal complaint on August 26, 1959, neither Ameri- 
can National nor Benzle was named as respondents. As far as the 
record discloses, they were not so named until the formal com- 
plaint was filed against them on May 19, 1960. The formal com- 
plaint, therefore, was not filed as to respondent American National 
and respondent Benzle within 9 months from the accrual of the 
alleged causes of action against them. But, even if it had been, 
we think the evidence is not sufficient to warrant a conclusion 
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that these respondents failed to perform their duties as brokers 
or agents of the parties or that they exceeded their authority in 
handling the transaction. As to respondent American National 
and respondent Benzle, the complaint should be dismissed. 


The only remaining question is the amount still due complain- 
ant from the purchaser, respondent Caito. The evidence indicates 
that complainant authorized Caito, through the brokers, to break 
the car and sell the grapes to minimize the loss. This Caito did 
and thereafter rendered an accounting and remitted to American 
National its check for the proceeds. American National re- 
mitted $1,575.64 on the purchase price of the grapes to com- 
plainant. The total purchase price of the grapes, at $3.50 per lug, 
f.o.b., plus $40 pre-cooling, amounted to $3,680. Inasmuch as 
there is no evidence of a breach of the contract on the part of 
complainant, Caito is liable for the purchase price, less the 
amount complainant has received in payment. Respondent 
American National was entitled to deduct, at 12¢ per lug, a total 
selling fee of $124.80 from the purchase price of $3,680, leav- 
ing a balance due complainant of $3,555.20. Since complainant 
has received payment of $1,575.64, there remains due and owing 
to complainant from respondent Caito a balance of $1,979.56. 
Complainant should be awarded reparation in this amount 
against respondent Caito, and the facts should be published. 


ORDER 


Within 30 days of the date of this order, respondent Thomas 
Caito Sons, Inc., shall pay to the complainant, as reparation, the 
sum of $1,979.56, with interest thereon at the rate of 5 percent 
per annum from August 1, 1959, until paid. 


The complaint as to respondent American National Growers 
Corporation is dismissed. 


The complaint as to respondent Arthur G. Benzle & Son is 
dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 7779) 


H. E. BAss v. HUNTER BRos. PACA Docket No. 8501. Decided 
May 25, 1962. 


Breach of Contract—Damages 


Respondent’s failure to furnish shipping instructions and to accept delivery 
of the potatoes was a violation of the act and complainant is awarded 


damages. 
Mr. Malcolm Berman, of Houlton, Maine, for complainant. Mr. Louis J. 
DeGiacomo, of Philadelphia, Pennsylvania, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ 
seq.). In a formal complaint filed on July 5, 1961, complainant 
is seeking reparation against respondent in the amount of $790, 
alleged to be the damage sustained as a result of respondent’s 
failure to accept delivery of seed potatoes allegedly purchased 
from complainant in June 1960, for shipment in December 1960. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on July 31, 1961. A copy of the report of investigation was 
served upon complainant on the same date. Respondent filed an 
answer to the complaint on August 14, 1961, denying that any 
contract of purchase and sale covering the potatoes in question 
existed between complainant and respondent, and denying all 
liability under the alleged contract. As an affirmative defense, 
respondent pleaded the Statute of Frauds. Respondent requested 
an oral hearing. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
December 8, 1961. Both parties were represented by counsel. 
Harry E. Bass and George Beatham appeared and testified for 
complainant. Robert W. Hunter testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry E. Bass, doing busi- 
ness as H. E. Bass, whose address is P. O. Box 110, Houlton, 


Maine. 
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2. Respondent is an individual, Robert W. Hunter, doing 
business as Hunter Bros., whose address is 3301 South Galloway 
Street, Philadelphia, Pennsylvania. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about June 23, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
three carloads of Bass Brand Certified Seed Cobbler potatoes, 
consisting of 500 100-pound bags in each car, at an agreed price 
of $2.25 per cwt., f.o.b. Houlton, Maine, shipment to be made in 
December 1960. The contract was made subject to the seed pota- 
toes passing State inspection during the growing and digging 
season. 


4. On June 24, 1960, complainant sent respondent the follow- 
ing wire: “AS PER TELEPHONE CONVERSATION SOLD 
YOU THREE CARS BASS BRAND CERTIFIED COBBLERS 
REGULARS 500/100 EACH @ 2.25 CWT F.O.B. HOULTON, 
MAINE. DECEMBER SHIPMENT. DEPOSIT 100.00 PER 
CAR. ABOVE ORDER SUBJECT MY SEED PASSES INSPEC- 


TION.” 


5. On September 3, 1960, complainant wired respondent the 
following: “AS PER TELEPHONE CONVERSATION YOU 
ASKED ME TO SELL THE THREE CARS CERTIFIED 
COBBLERS WHICH YOU BOT FROM US IN JUNE FOR 
DECEMBER DELIVERY @ 2.25 CWT FOB CONFIRMED BY 
OUR TELEGRAM OF JUNE 24TH. I COULD TRY AND SELL 
IT FOR YOU, IF A LOSS YOU TO STAND THE DIFFER- 
ENCE FROM THE ORIGINAL CONTRACT.” 


6. On December 15, 1960, complainant sent respondent the 
following wire: “PLEASE ADVISE SHIPPING INSTRUCTION 
FOR THE THREE CARS 500/100 EACH CAR CERTIFIED 
COBBLERS, SOLD YOU ON JUNE 23RD CONFIRMED BY 
TELEGRAM JUNE 24TH FOR DECEMBER DELIVERY @ 
2.25 CWT FOB HOULTON, MAINE, ALSO ADVISE BANK 
TO DRAFT ON.” On December 28, 1960, complainant again 
wired respondent for shipping instructions. 


7. Respondent failed and refused to furnish complainant 
shipping instructions during the month of December 1960, or 
at any other time. On January 19, 1961, complainant wired re- 
spondent as follows: “FOR FAILURE TO SEND SHIPPING 
INSTRUCTIONS WILL SELL THE THREE CARS CERTI- 
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FIED COBBLERS WHICH YOU BOT FROM ME ON JUNE 
23RD AND WAS CONFIRMED BY TELEGRAM TO YOU ON 
JUNE 24TH AND WILL SEND YOU A BILL FOR THE 


LOSS.” 


8. Complainant sold the three carloads of certified seed 
cobblers and accounted to respondent showing a net amount 
received on the resale of $2,585. Complainant deducted this 
amount from the original contract price of $3,375, and billed 
respondent for the difference amounting to $790. Respondent 
has failed and refused to pay complainant this amount, or any 
amount. 


9. The formal complaint was filed on July 5, 1961, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


We shall first consider respondent’s affirmative defense based 
on the Statute of Frauds. In his answer, respondent pleads that 
since the alleged contract of sale is for merchandise in excess 
of $500 in value and since there is no writing signed by the 
party sought to be charged, complainant’s action is barred by 
the Statute of Frauds. At the close of the hearing, counsel for 
respondent in a brief summarizing statement said that the 
Statute of Frauds had been mentioned in respondent’s answer 
but could be argued in a brief to be filed. However, it would 
appear that respondent may have decided to abandon the Statute 
of Frauds as a defense since he merely states in his brief that 
the answer “also raises the affirmative defense of the Statute of 
Frauds,” and does not discuss it further. In any event, this was 
a Pennsylvania contract inasmuch as the offer to sell was ac- 
cepted by respondent in Philadelphia, and the Statute of Frauds 
of Pennsylvania is not applicable to contracts made the subject 
of complaint under the Perishable Agricultural Commodities Act. 
Joseph Rothenberg v. H. Rothstein & Sons, 183 F.2d 524 (8rd 
Cir. 1950). Accordingly, respondent’s plea of the Statute of 
Frauds is not a good defense in this proceeding. 


At the hearing, counsel for respondent attempted, over the 
strenuous objections of complainant’s counsel, to introduce for 
the first time the defense that, even if there were a contract, 
which respondent denicd, complainant had sued the wrong party; 
that if there were indeed a contract for the sale of the potatoes, 
it was between complainant and Hunter Brothers, Inc. of Vir- 
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ginia and not between complainant and Robert W. Hunter doing 
business as Hunter Brothers, of Philadelphia, Pennsylvania. Al- 
though the Presiding Officer sustained the objections of com- 
plainant’s counsel, respondent’s counsel continued his efforts to 
establish that Robert W. Hunter was acting for Hunter Brothers, 
Inc. during the telephone conversation between complainant and 
Hunter on June 23, 1960. Notwithstanding respondent’s belated 
attempt to establish that the contract, if any, was with a cor- 
poration bearing the name of Hunter Brothers, Inc. rather than 
with a sole proprietor, Robert W. Hunter doing business as 
Hunter Brothers, we think complainant’s evidence is sufficient to 
refute this claim. Complainant’s testimony, which was supported 
by that of his bookkeeper, was that he had always dealt with 
Robert W. Hunter doing business as Hunter Brothers at Phila- 
delphia, Pennsylvania, and that he knew nothing about Hunter 
Brothers, Inc. of Virginia, although he had shipped potatoes to 
Virginia upon instructions received from Robert W. Hunter. 
There was some evidence that the ledger card in complainant’s files 
covering respondent’s dealings with complainant had “Inc.” 
lightly pencilled in after the typed words “Hunter Brothers.” 
Complainant’s bookkeeper testified that when the account was 
originally set up, his ledger card or sheet showed Hunter Brothers, 
125 Dock Street, Philadelphia, Pennsylvania, and that later the 
address was changed to 3301 South Galloway Street, Philadel- 
phia. The bookkeeper, George Beatham, further testified that he 
apparently had pencilled in the “Inc.” at a later date after re- 
ceiving payment by check for some shipments which had been 
made to Cheriton, Virginia. This evidence, however, is not sut- 
ficient to establish that complainant in this case dealt with or 
sold the potatoes involved herein to a corporation designated as 
Hunter Brothers, Inc. somewhere in the State of Virginia. 


The next question is whether a contract was entered into by 
the parties during the telephone conversation between Mr. Bass 
and Mr. Hunter on June 23, 1960. Respondent contends that a 
contract for the purchase and sale of the potatoes in question 
never came into being. He argues that complainant’s Exhibit 1, 
which is the confirming telegram sent by complainant on June 
24, was “at best an offer to sell three cars of seed potatoes and 
that since respondent did not make the deposit of $100.00 per 
car ..., the said offer was never accepted by the respondent.” 
This contention is without merit. The telegram is clear and un- 
equivocal in its language. It did not say “WILL SELL YOU 
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THREE CARS BASS BRAND CERTIFIED COBBLERS,” etc. 
There is no ambiguity in the language used, “AS PER TELE- 
PHONE CONVERSATION SOLD YOU THREE CARS BASS 
BRAND CERTIFIED COBBLERS,” etc. Complainant’s tele- 
gram was a confirmation of sale, and respondent made no objec- 
tion to such confirmation. On cross-examination by respondent’s 
counsel, complainant testified that respondent was supposed to 
send a deposit, “but I couldn’t take the deposit because I didn’t 
know if the potatoes would pass inspection, so I let it go.”” When 
asked if he told respondent that he had to give complainant a 
deposit of $100 per car, complainant answered “No, I didn’t tell 
him exactly—but I did tell him I wanted to get $100 a car if the 
potatoes pass inspection.” Complainant further testified that re- 
spondent told him, “Anytime you want some money, I'll send 
it to you—something like that.” Complainant testified that he 
and respondent had done business before, when respondent was 
“supposed to send a deposit but he never did.” It would appear 
from complainant’s testimony and from previous dealings be- 
tween the parties that it was customary to request a $100 de- 
posit, but that complainant frequently waived the deposit when 
selling respondent seed potatoes. On the basis of the evidence, 
we conclude that the contract was not contingent upon respond- 
ent’s putting up the deposit requested by complainant. 


The burden of proof, of course, is upon complainant to estab- 
lish the existence of a contract, a breach of the contract on the 
part of respondent, and the damage sustained by complainant 
as a result of the breach. We think complainant has sustained 
the burden of proof. Both complainant and his bookkeeper testi- 
fied at the hearing that Robert W. Hunter, in a telephone con- 
versation with complainant on June 23, 1960, during which con- 
versation the bookkeeper, George Beatham, was listening in on 
an extension line, purchased three carloads of Certified Cobbler 
seed potatoes from complainant, shipment to be made in Decem- 
ber 1960. This testimony is supported by notes made by the 
bookkeeper at the time of the conversation, from which he testi- 
fied, and by a confirming telegram which complainant sent to 
respondent the next day, June 24, 1960. To this wire, respondent 
made no answer and complainant had no indication that re- 
spondent did not intend to accept delivery of the potatoes at the 
proper time. On September 3, 1960, respondent and complainant 
had another telephone conversation, and again Mr. Beatham was 
on the extension phone and heard the conversation. Mr. Bass and 
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Mr. Beatham testified that respondent asked complainant in the 
conversation of September 3 to try and sell the seed potatoes in 
question. At the conclusion of the conversation, complainant 
wired respondent that he could try and sell the potatoes for 
him, but would hold respondent for any loss which might result 
from a resale. The next day, September 4, respondent wired 
complainant, “SALE NOT CONFIRMED WILL STAND NO 
LOSS.” Even this wire was not a clear-cut repudiation of the 
purchase and sale. Even if it was intended by respondent to 
place complainant on notice that respondent was denying he 
purchased the potatoes, respondent was in no position, having 
kept silent upon receipt of complainant’s confirmation, to repudi- 
ate the sale approximately three months after receiving the wire 
confirming the sale of the potatoes to respondent. The weight 
of the evidence supports complainant’s position that the parties 
entered into an agreement for the sale by complainant and the 
purchase by respondent of the subject potatoes, and we so con- 
clude. 


Respondent does not deny refusing to accept delivery of the 
three carloads of potatoes, but rather admits refusing to accept 
them on the theory that he had not purchased the potatoes. Hav- 
ing found that a contract of purchase and sale was entered into 
by the parties, we now conclude that respondent breached the 
contract by failing and refusing to give shipping instructions at 
the time delivery was to have been made. Respondent’s failure 
to furnish shipping instructions and to accept delivery of the 
subject potatoes was in violation of section 2 of the act. There 
remains only the question of complainant’s damages resulting 
from respondent’s breach of the contract. 


It is respondent’s contention that, if it is found a contract did 
exist between the parties, complainant has failed to establish his 
damages resulting from the alleged breach by respondent. Re- 
spondent says that complainant was notified by telegram of 
September 4, that respondent denied purchasing the potatoes, 
and that complainant, therefore, should have acted promptly to 
sell the potatoes. Respondent further states that after receipt of 
respondent’s letter of December 16, 1960, firmly denying that 
he purchased any potatoes from complainant, the potatoes should 
have been sold no later than December 1960. Respondent con- 
tends that by waiting until early January and early March to 
dispose of the potatoes, complainant failed to establish the true 
measure of damages. We have already said that the telegram 
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which respondent sent complainant on September 4 was not a 
clear-cut and unequivocal repudiation of the sale. The first real 
indication of such repudiation came in respondent’s letter to com- 
plainant of December 16, 1960. Complainant was entitled to a 
reasonable time after he knew the potatoes would not be ac- 
cepted within which to negotiate a resale. He resold two of the 
cars on January 6, 1961, which was within a reasonable time. 
The third car was not sold until March 3, 1961, and this sale 
was not made within a reasonable time after the complainant 
knew the potatoes would not be accepted. 


The measure of complainant’s damages for respondent’s fail- 
ure to furnish shipping instruction and accept delivery is the 
difference between the contract price at which the potatoes were 
sold to respondent and the market value of the potatoes on the 
last date upon which delivery could have been made. Such market 
value may be evidenced by the amount received upon a prompt 
and proper resale. Since the resale of the first two cars of Certi- 
fied Cobbler seed potatoes on January 6, 1961, was made within 
a reasonable time after respondent’s refusal to accept delivery 
of the potatoes, complainant’s damages should be based upon 
the market price of the potatoes on or about that date. Certified 
Cobbler seed potatoes, according to the Market News Reports 
at Presque Isle, Maine, were selling for the week ending on 
January 7, 1961, at $1.75 to $2.10 per 100-pound bag. The evi- 
dence shows that the resales made by complainant on January 
6 were in line with the market price. It is appropriate, we think, 
to conclude that the third car, which we have found was not 
resold within a reasonable time, had a value on January 6, 1961, 
equal to the two cars which were resold on that date. Although 
complainant’s accounting, which is Exhibit 6 attached to the 
complaint, shows the two carloads sold at $1.80 per 100-pounds, 
or $900 for each carload, complainant’s bookkeeper testified at 
the hearing on direct examination by complainant’s attorney 
that complainant received $985.18 for each of these two cars, 
and that $30 brokerage was paid on each car. This leaves a net 
price of $955.18 per car. Valuing the third car at this same 
price, complainant would have received $2,865.54 for the three 
carloads of seed potatoes. We find the market value of the seed 
potatoes at the time delivery should have been made was 
$2,865.54. Deducting this figure from the total contract price of 
$3,375.00, we find complainant’s damages to be $509.46. Com- 
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plainant should be awarded reparation in this amount, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $509.46, with 
interest thereon at the rate of 5 percent per annum from Feb- 
ruary 1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7780) 


ERNEST EPLEY v. J. Z. NORRIS AND M. W. Norris. PACA Docket 
No. 8644. Decided May 25, 1962. 


Failure to Show Damages Due—Dismissal 


Since J. Z. Norris was not licensed or subject to license under the act at 
the time of this transaction, the complaint as to this respondent is dis- 
missed for lack of jurisdiction. The complaint is also dismissed against 
M. W. Norris since complainant failed to show the damages due from 
this respondent. 


Complainant pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 31, 1961. Complainant 
alleges that on or about August 6, 1961, in the course of inter- 
state commerce, he sold one truckload of watermelons, weighing 
43,130 pounds, to respondents at an agreed price of 114¢ per 
pound, f.o.b. loading point, Pecos, Texas, that the watermelons 
were accepted by respondents but that the total f.o.b. purchase 
of $646.95, plus $100 advanced by complainant to respondents 
for freight charges, remains unpaid. Complainant seeks an award 
of reparation in the amount of $746.95. 
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A copy of the formal complaint was served upon each of the 
respondents but neither respondent filed an answer thereto. 


Complainant, Ernest Epley, is an individual whose address is 
514 South Eddy Street, Pecos, Texas. Respondent J. Z. Norris 
is an individual whose address is Pueblo, Colorado. Respondent 
Malcolm Wilton Norris, doing business as M. W. Norris, is an 
individual whose address is Bellview Avenue, Denver, Colorado. 


The licensing records of the Department, of which we take 
official notice, show that J. Z. Norris was not licensed under the 
act at the time of the transaction involved herein, and there is no 
indication that he was subject to license. Complainant was given 
an opportunity to establish that J. Z. Norris was subject to 
license but he did not do so. Since the Department’s jurisdiction 
over a party respondent is dependent upon such respondent be- 
ing licensed or subject to license at the time of the alleged viola- 
tion of the act, James H. Cox v. Louis J. Studna, 7 A.D. 900, 
and since no proof has been adduced herein showing that this 
respondent was subject to license at the time of the transaction 
which is the subject of this action, we conclude that the com- 
plaint as to this respondent should be, and hereby is, dismissed 
for lack of jurisdiction. 


The records of the Department show that M. W. Norris was 
not licensed under the act at the time of the transaction involved 
herein, but was operating subject to license. On September 7, 
1961, M. W. Norris submitted an application for license and 
paid accrued fees to cover the transaction involved herein. A 
license was issued to M. W. Norris on September 7, 1961, which 
license is now in effect. 


Pursuant to section 47.8(c) of the rules of practice (7 CFR 
47.8(c)), the facts alleged in the formal complaint as to re- 
spondent M. W. Norris are deemed to be admitted and they are 
hereby adopted as findings of fact of this order, except as to 
the amount due complainant from M. W. Norris. In the formal 
complaint complainant alleges that a total of $746.95 is due 
him from both respondents. We have no authority to enter an 
award jointly against both respondents, since we have con- 
cluded that we have no jurisdiction over J. Z. Norris, which 
precludes the issuance of an award of reparation against this 
respondent. Complainant was given an opportunity to establish 
the part of the total amount which was due from respondent 
M. W. Norris but did not do so. Accordingly, even though we 
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conclude that the allegations set forth in the formal complaint 
and adopted as findings of fact herein establish that respondent 
M. W. Norris was in violation of section 2 of the act, we are 
unable to award reparation, since complainant has failed to show 
the damages due from respondent M. W. Norris. Accordingly, 
the complaint as to this respondent should be and hereby is 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 7781) 


BERNARD GOLDSTON v. MURLAS BROTHERS COMMODITIES, INC. 
PACA Docket No. 8140. Decided May 28, 1962. 


Principal—Agent—Liability 


It is concluded that respondent is liable for the acts of its agent and repara- 
tion is awarded complainant. 


Mr. Emil Ober, of Adams, Massachusetts, for complainant. Mr. Edward 
T. Foley, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed with the Department on July 
6, 1960, it is alleged that complainant bought five carloads of 
Maine Chef Special potatoes from respondent at $2.75 per hun- 
dredweight, f.o.b. shipping point, for April 1960 delivery, and 
that complainant gave his check for $750 payable to respondent 
as a deposit on the purchase. It is alleged, further, that respond- 
ent failed to deliver any potatoes on the contract, causing dam- 
ages to complainant in the amount of $3,500 in addition to the 
$750 deposit which was never returned to complainant. Claim 
is also made for the sum of $1,461.93, which complainant alleges 
was wrongfully deducted by respondent in accounting to com- 
plainant in connection with another transaction. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
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on September 8, 1960. A copy of the report of investigation was 
served upon complainant on the same date. Respondent’s answer 
to the complaint was filed on September 28, 1960. The answer 
denies the allegations in the complaint and denies that respond- 
ent owes complainant the claimed sum of $5,711.93, or any other 
amount. 


An oral hearing was held at Chicago, Illinois, on September 
28, 1961. Both parties were represented by counsel. Bernard 
Goldston testified in his own behalf and the depositions of Ted 
Moskowitz, Robert D. Tweedie, and Lillian E. Neary were re- 
ceived for complainant. George J. Murlas testified for respondent. 
A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Bernard Goldston, is an individual whose 
address is 28 Friend Street, Adams, Massachusetts. 


2. Respondent, Murlas Brothers Commodities, Inc., is a cor- 
poration whose address is 110 North Franklin Street, Chicago, 
Illinois. At the time of the transactions involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about October 30, 1959, contemplating shipment in 
interstate commerce, complainant entered into a written contract 
with respondent for the purchase of five carloads of Maine Chef 
Special potatoes, each to contain 1,000 fifty-pound sacks, at $2.75 
per hundredweight, f.o.b. shipping point, grade arrival destina- 
tion, for April 1960 shipment, buyer to pay an advance deposit of 
$150 per carload. The contract was entered into in respondent’s 
behalf by Ted Moskowitz, respondent’s general agent at Presque 
Isle, Maine. Complainant delivered to Moskowitz his check for 
the $750 deposit made payable to respondent. Moskowitz cashed 
this check. 


4, Although demand was made by complainant in April 1960, 
no carloads were shipped on the foregoing contract of purchase, 
and complainant’s deposit of $750 was not refunded. 


5. On or about January 11, 1960, contemplating shipment in 
interstate commerce, Ted Moskowitz, for his personal account, 
contracted to sell to complainant nine truckloads of Maine Katah- 
din potatoes in fifty-pound bags for shipment in February, 
March, and April 1960. 
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6. On or about March 30, 1960, Moskowitz shipped from 
Maine a truckload of 700 fifty-pound bags of potatoes on the Jan- 
uary 11 contract. On complainant’s instructions, the load was 
delivered to Berkshire Peeled Potato Co. of North Adams, Massa- 
chusetts. Complainant paid Moskowitz the agreed price of $832 
for this load of potatoes. 


7. During the month of April 1960, contemplating shipment 
in interstate commerce, complainant sold to respondent five car- 
loads of potatoes for a total price of $6,500 and respondent made 
a deposit of $600. These potatoes which had been previously 
purchased by complainant from Warman Warehouse, Inc., Pres- 
que Isle, Maine, were shipped to respondent. Later that month, 
complainant received a check from respondent in the amount of 
$4,438.07, together with an accounting showing that it was for 
the total purchase price of $6,500, less the deposit of $600 
and the sum of $1,461.93 for “Truck Lot No. 502, Berkshire. 
Peeled Pot Co.” This was the same load that complainant had 
paid for as set forth in Finding of Fact No. 6. Although demand 
has been made, respondent has not refunded to complainant the 
amount of $1,461.93 thus deducted. 


8. The formal complaint was filed within 9 months after the 
accrual of the causes of action. 


CONCLUSIONS 


The primary question in this proceeding is whether Ted 
Moskowitz had authority to bind respondent to the contract of 
October 30, 1959, and to collect the $750 deposit money paid by 
complainant on that contract. 


Respondent contends that Moskowitz was not authorized to 
enter into any transaction for the sale of potatoes on respond- 
ent’s behalf unless each individual transaction was approved 
by either George or Nicholas Murlas. Respondent also contends 
that Moskowitz had no authority to collect monies for respondent. 
Respondent’s defense is based on the contention that the contract 
of October 30, 1959, was never reported to or approved by 
George or Nicholas Murlas, and respondent did not receive the 
proceeds of the $750 deposit check which complainant delivered 
to Moskowitz, and that, therefore, respondent has no liability to 
complainant in the matter. 


The record shows that during the month of July 1959, re- 
spondent hired Ted Moskowitz to serve as its general agent at 
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Presque Isle, Maine, and to set up a branch office for the trans- 
action of respondent’s business in that city. With respondent’s 
approval, Moskowitz leased a store in Presque Isle and had the 
words “Murlas Brothers Commodities, Inc., Ted Moskowitz, 
Mgr.” lettered on the front window. The store contained a tele- 
phone and teletypewriter which Moskowitz used in transacting 
respondent’s business. With respondent’s knowledge and ap- 
proval, Moskowitz arranged for the printing of confirmation of 
sale forms, bill heads, stationery, and personal business cards 
bearing the heading, “Murlas Brothers Commodities, Box 822, 
Presque Isle, Maine.” The business cards also showed the name, 
“Ted Moskowitz, Mgr.” 


The principal business carried on at respondent’s Presque Isle 
office was taking orders for commodity futures contracts to be 
executed on the New York Mercantile Exchange, and buying and 
selling cash potatoes for immediate or future delivery. Moskowitz 
managed the business of the office as a one man operation, al- 
though in January 1960, respondent authorized him to hire an 
assistant. 


Before entering into the October 30 contract, complainant had 
met Ted Moskowitz at Presque Isle, had seen Moskowitz’ name 
as “Manager” both on respondent’s business card and on the 
window of respondent’s branch office, and had visited in the 
branch office and observed Moskowitz transacting business on 
behalf of respondent by telephone, teletype, and in person. Com- 
plainant observed Moskowitz in complete charge of the opera- 
tion of the office and there was nothing to indicate to complain- 
ant that Moskowitz’ authority to transact respondent’s business 
was in any way limited. 


A standard confirmation of sale was issued in connection with 
the October 30 contract. At the top of the confirmation is im- 
printed “Murlas Brothers Commodities, Box 822 Presque Isle, 
Maine.” The confirmation indicates that five carloads of Maine 
Chef Special potatoes were sold for the account of “Murlas 
Bros. Commodities.” The contract is signed on behalf of the seller 
as “Murlas Bros. Commodities, by Ted Moskowitz, broker or 
salesman.”’ Complainant received two copies of the confirmation 
by mail. He signed and returned one of the copies to Murlas 
Bros. Commodities at Presque Isle, Maine, together with his 
check for the $750 deposit required by the contract. The check 
was made payable to “Murlas Brothers Commodities”; and was 
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endorsed ‘“Murlas Bros. Commodities, Ted Moskowitz” and was 
negotiated. 


By putting Moskowitz in complete charge of its Presque Isle 
Office, respondent clothed him with apparent and ostensible 
authority to act for it in all matters and transactions pertain- 
ing to its business. When a principal thus clothes his agent with 
such indicia of authority, he becomes liable for his agent’s acts, 
whether the liability is based upon an implied agency, or an 
agency by estoppel; and whether he actually intends to be bound 
or not, he will be estopped to deny the agency. Colorado Produce 
Dist. v. Brown Brokerage Co., 5 A.D. 388, 394. 


The evidence indicates that Moskowitz failed to inform re- 
spondent of this contract and failed to forward the proceeds of 
complainant’s $750 deposit check to respondent. However, the 
fact that respondent’s agent may have committeed a fraud on 
both complainant and respondent does not relieve respondent 
from liability for its agent’s acts. 


“A principal who puts an agent in a position that en- 
ables the agent, while apparently acting within his 
authority, to commit a fraud upon a third person, is 
subject to liability to such third person for the fraud, 
though the principal is entirely innocent and has re- 
ceived no benefit from the transaction, and the agent 
acted solely for his own purposes.” Rutherford v. Ride- 
out Bank, 11 Cal. 2d 479, 80 P2d 978. 


It is concluded that respondent was bound by the October 30 
contract, and its failure to ship the five carloads of potatoes as 
contracted for was a violation of section 2 of the act. 


Complainant’s loss resulting from respondent’s failure to ship 
the potatoes is the difference between the contract price and the 
price for which replacement potatoes of like kind and quality 
could have been purchased at the time set for delivery in the 
contract. The contract provided that the potatoes could be de- 
livered any time during the month of April 1960, at complain- 
ant’s demand. Complainant made demand for delivery on April 
14, 1960, in the course of a telephone conversation with respond- 
ent. At that time, respondent denied any knowledge of the con- 
tract and stated that no deliveries would be made. The official 
U.S.D.A. market quotations for April 12, 1960, show the f.o.b. 
Presque Isle prices for Maine Chef potatoes in 50-pound bags at 
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$3.40 to $3.50 per hundredweight. The price on April 25 was 
$3.35 to $3.40 and was $3.30 on April 26, 1960. It is concluded 
that complainant could have replaced the potatoes on or about 
April 14, 1960, for $3.40 per hundredweight. The loss to com- 
plainant was the difference between this price and the contract 
price of $2.75, or 65 cents per hundredweight, thus making a 
total loss on the 2,500 hundredweight contracted for the amount 
of $1,625, plus the $750 deposit. 


There appears to have been no basis or justification for re- 
spondent’s deduction of $1,461.93 in the accounting rendered to 
complainant in April 1960, as stated in Finding of Fact No. 7. 
The “Truck Lot No. 502, Berkshire Peeled Pot Co.,” mentioned 
in respondent’s accounting related to a transaction between com- 
plainant and Ted Moskowitz individually. Complainant paid 
Moskowitz in full for this shipment of potatoes at the time it 
was delivered. For some unexplained reason, the deduction ex- 
ceeded the agreed price. It is concluded that the failure of re- 
spondent to pay to complainant the amount of $1,461.93 is in 
violation of section 2 of the act. Accordingly, reparation should 
be awarded to complainant for this amount, together with the 
aforementioned damages resulting from respondent’s failure to 
deliver under the October 30 contract. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $3,836.93, with inter- 
est thereon at the rate of 5 percent per annum from May 1, 1960, 
until paid. 


The facts shall be published. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7782) 


PACA Docket No. 8687. Dismissed May 18, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 7783) 


QUALITY POTATO COMPANY v. MARTIN’S PRODUCE & FRUIT MKT. 
PACA Docket No. 8705. Reparation of $474.25 with 5 percent 
interest from September 1, 1961, awarded complainant against 
respondent in order issued May 2, 1962, by Thomas J. Flavin, 
Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7784) 


HYBELS’ PRODUCE COMPANY, INC. v. JOE’S LEADER FRUIT & PRO- 
DUCE Co. PACA Docket No. 8701. Reparation of $3,113.75 with 
5 percent interest from October 1, 1961, awarded complainant 
against respondent in order issued May 2, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7785) 


S. ALBERTSON COMPANY, INCORPORATED v. MICHAEL BROS., INC. 
PACA Docket No. 8709. Reparation of $377.50 with 5 percent 
interest from July 1, 1961, awarded complainant against re- 
spondent in order issued May 3, 1962, by Thomas F. Flavin, 
Judicial Officer. 


No. 7786) 


BASIN PRODUCE Co., INC. v. GRADY W. WHITAKER PRODUCE Co. 
PACA Docket No. 8698. Reparation of $678.60 with 5 percent 
interest from November 1, 1961, awarded complainant against 
respondent in order issued May 3, 1962, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7787) 


LEO CHRISTENSEN POTATO CO. v. THE KAUFMAN-BROWN P0- 
TATO COMPANY. PACA Docket No. 8710. Reparation of $3,440 
with 5 percent interest from May 1, 1961, awarded complain- 
ant against respondent in order issued May 8, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7788) 


Ucon PRODUCE, INC. v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 8714. Reparation of $4,644 with 5 percent 
interest from March 1, 1961, awarded complainant against 
respondent in order issued May 8, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7789) 


WESTERN FROZEN Foops Co., INc. v. CITy FoopD SERVICE. PACA 
Docket No. 8713. Reparation of $5,669.10 with 5 percent inter- 
est from October 1, 1961, awarded complainant against re- 
spondent in order issued May 8, 1962, by Thomas J. Flavin, 
Judicial Officer. 








(No. 7790) 


THE GRANT PRODUCE COMPANY v. THE KAUFMAN-BROWN PO- 
TATO COMPANY. PACA Docket No. 8719. Reparation of $1,290 
with 5 percent interest from April 1, 1961, awarded complain- 
ant against respondent in order issued May 17, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No 7791) 


ECUADORIAN FRUIT IMPORT CORP. v. BEDWAY BANANA SUPPLY. 
PACA Docket No. 8721. Reparation of $1,029.52 with 5 per- 
cent interest from December 1, 1961, awarded complainant 
against respondent in order issued May 18, 1962, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7792) 


GRIFFIN & BRAND SALES AGENCY, INC. v. JOSEPH A. FARACE. 
PACA Docket No. 8717. Reparation of $1,349 with 5 percent in- 
terest from September 1, 1961, awarded complainant against re- 
spondent in order issued May 18, 1962, by Thomas J. Flavin, 


Judicial Officer. 


(No 7793) 


THE FINLEY COMPANY, INC. v. M. BORSHAY PICKLE Co., INC. 
PACA Docket No. 8726. Reparation of $1,189 with 5 percent 
interest from July 1, 1961, awarded complainant against re- 
respondent in order issued May 21, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7794) 


FANCEE FARMS v. MUNSON PRODUCE Co., INC. PACA Docket No. 
8712. Reparation of $682.40 with 5 percent interest from June 
1, 1961, awarded complainant against respondent in order is- 
sued May 24, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7795) 


HARPER & BOWERS, INC. v. OTT BRos. PRODUCE. PACA Docket 
No. 8748. Reparation of $789.30 with 5 percent interest from 
August 1, 1961, awarded complainant against respondent in 
order issued May 25, 1962, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 7796) 


BUDDY PARRISH & SONS v. OTT BRos. PRODUCE. PACA Docket 
No. 8749. Reparation of $1,884.70 with 5 percent interest from 
July 1, 1961, awarded complainant against respondent in order 
issued May 25, 1962, by Thomas J. Flavin, Judicial Officer. 
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(No. 7797) 


MICHAEL A, CONN, INC. v. JACKSON BANANA Co., INC. PACA 
Docket No. 8676. Reparation of $420.53 with 5 percent interest 
from July 1, 1961, awarded complainant against respondent in 
order issued May 28, 1962, by Thomas J. Flavin, Judicial 


Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7798) 


WALLACE FRUIT & VEGETABLE COMPANY v. M. JACOBS POTATO 
Co. PACA Docket No. 8507. Order issued May 2, 1962, by 
Thomas J. Flavin, Judicial Officer. 





